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T bath often been obſerved with concern, that the ſtudy of the 

laws of our country hath been totally neglected in the uſual edu- 
cation: of ENGLISH gentlemen; and, in particular, that no op- 
portunities of cultivating this branch of learning have hitherto been 
afforded in thoſe excellent and illuſtrious ſeminaries, wherem every 
other ſcience is taught in it's ntmoſt perfection. To remedy, in ſome 
little degree, ſo juſt a complaint, the compiler of the following ſheets 
Was induced about three years ago“ to inſtitute, and fince to continue, 
a courſe lectures, calculated for the promotion of this ſtudy in the 
univerſity of OxFoRD. And as he was encouraged to enter upon 
this undertaking by gentlemen, both in the univerſity and out of it, 
for whoſe learning and judgment the world has the higheſt deference ; 
fo he cannot but acknowlege, with due gratitude, the favorable re- 
ception which hath been given it : a mark of approbation, which 
he is ſenſible muſt be attributed entirely to the propriety of the de- 
fign, and not to the manner of it's execution. 


* Nov. 6. 1753. 
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In order to render this attempt more exten/ively uſeful, he thought 


it incumbent upon him to accommodate his lectures, not only to the 


uſe of ſuch fludents, as were more immediately deſigned for the 
Profeſſion of the common law ; but alſo of ſuch other gentlemen, as 
were defirous of ſome general acguaintance with the conſtitution and 
legal polity of their native country, He therefore made it his firſt 
endeavour, to mark out a plan of the laws of ENGLAND, ſo com- 
P̈Prebenſive, as that every title might be reduced under ſome or other 
of it's general heads, which the ſtudent might afterwards purſue to 
any degree of minuteneſs; and at the ſame time ſo contracted, that 
the gentleman might with tolerable application contemplate and un- 


derſtand the whole. For if this was fucceſsfully performed, he 


apprehended he ſhould then be enabled, with greater perſpicuity and 
eaſe, to execute the remainder of his defign ; in deducing the hiftory 


and antiquities of the principal branches of law, in ſelefting and 


illuſtrating their fundamental principles and leading rules, in ex- 
flaming their utility and reaſon, and in comparing them with the 
laws of nature and of other nations. | 


In the purſuit of theſe his endeavours, he found himſelf obliged 
to adopt a method in many reſpects totally new. The moſt early, and 
indeed the moſt valuable, of thoſe who have laboured in reducing 
our laws to a ſyſtem, are GLANVIL and BRACTON, BRIT- 
TON and the author of FLETA: but theſe, and all others 
who preceded king HENRY the eighth, are ſo occupied in antient 
{he does not ſay, uſeleſs) learning, that it had been but an awk- 
ward attempt to engraft on their ſtock the improvements of later 
ages. FiTZHERBERT, and BROOK, and the ſubſequent 
authors of abridgments, have choſen a method, the leaſt adapted 
of any to convey the rudiments of a ſcience; namely, that of the 
alphabet. — Lord Bacox, in his elements, hath purpoſely avoided 
any regular order; ſelecting only ſome diſtin and dis-joined apho- 
riſms, according to his own account of them; which however be 
hath expounded in ſo excellent a manner, that the narrowneſs of 


Bis plan is therefore the more to be regretted. — The inſtitutes f 
4 
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fir EDWARD CoKE are unfortunately as deficient in method, as 
they are rich in matter: at leaſt, the two firſt parts of them; 
aoberein, acting only the part of a commentator, he hath thrown 
together an infinite treaſure of learning in a looſe deſultory order. 
Dr CowEL hath indeed endeavoured to reduce the law of 
ENGLAND, in his Latin inſtitutions, to the model of thoſe of 
Jus TINIAN: and we cannot be ſurprized, that ſo forced and 
unnatural a contrivance ſhould be lame and defective in it's execu- 
tion. — Sir HENRY FINCH's diſcourſe of law 7s a treatiſe of a 
very different character: his method is greatly ſuperior to all that 
were before extant; his text is weighty, conciſe, and nervous; his 
Uluftrations are appoſite, clear, and authentic. But, with all theſe 
advantages, it is not ſufficiently adapted to modern uſe; ſince the 
Subſequent alterations of the law, by the abolition of military tenures, 
and the diſuſe of real actions, have rendered near half of his book 
obſolete. Dr Woop has effeftually removed this objection, but 
has fallen into the contrary extreme; his inſtitute being little more 
than-FINCH's diſcourſe enlarged, and fo throughly modernized, as 
to leave us frequently in the dark, with regard to thè reaſon and 
original of many ſtill ſubfiſting laws, which are founded in remote an- 
tiquity. And as in ſome titles his plan is too contracted, in others alſo 
Y it ſeems to be too diffuſe. Upon the whole however his work is un- 
7 doubtedly a valuable performance; and great are the obligations of 
9 the fludent to him, and his predeceſſor Fi N H, for their happy pro- 
pi greſs in reducing the elements of law from their former chaos to a 
regular methodical ſcience. Yet, as neither could be followed entirely 
in the propoſed courſe of academical lectures, it was judged the moſt 
eligible way not to adopt them in part; eſpecially as there were 
extant the outlines of a ſtill ſuperior method, ſketched by a very 
maſterly hand. _— 


For, of all the ſchemes hitherto made public for digeſting the 
laws of ENGLAND, the moſt natural and ſcientifical of any, as: 
well as the moſt comprehenſive, appeared to be that of fir Mar- 
THEW HALE, iz his poſthumous analyſis of the law. This diſtri- 

_ bution therefore hath been principally followed : with what varia- 
Zion, 
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tions, the learned reader will eafily percerve from the enſuing ab- 
tract; and it may be no unprofitable employment for the ſtudent 
to learn by comparing them. For theſe the compiler thinks it unne- 
cefſſary to give his reaſons : for, fince thoſe who have gone before 
him have ſucteſſively deviated from each other's plan, he hopes to 
be excuſed, if, in order to adapt ſome things the better to bis own 
capacity, he frequently departs from them all; having in general 
rather choſen, by compounding their ſeveral ſchemes, to extract a new 
method of his own, than implicitly to copy after any. 


Indeed had he cloſely adhered to HALE's, or any other diſtribu- 
tion, it might probably have rendered the taſk he had undertaken 
leſs laborious ; at leaſt, it would have ſaved him the trouble of the 
preſent publication. For he ſoon became ſenſible of one inconvenience 
attending his deviation from former ſyſtems : that, in @ courſe of 
oral lectures, on a ſcience entirely new, and ſometimes a little ab- 
firuſe, it was not always eaſy for his audience ſo far to command 
their attention, as at once to apprehend both the method and mat- 
ter delivered: and, whenever, through inattention in the bearers, 
or {too frequently) through obſcurity in the reader, any point of 
importance was forgotten or miſunderſtood, it became next to impoſſible 
to gather up the broken clue, without having ſome written compen- 
dium to which they might reſort upon occafion. Theſe conſiderations 
gave birth to the following ANALYs1s, which exhibits the order, 
and principal droifions, of his courſe; and is only to be confidered 
as a larger ſyllabus, interſperſed with a few definitions and general 
rules, to ajj;/t the recollection of ſucb gentlemen as have formerly 
honoured him with their attendance 3 or ſuch as may hereafter 
| become his auditors, till this taſk ſhall fall into abler hands, and 
the province, which be originally undertook in a private capacity, 


ſhall be put upon a public eſtabliſhment *. 


* This was done in 1758, in conſequence of mr VIX ENI benefattion ; and the author 
Lad ths honour to be unanimouſly elected the firſt profeſſor of municipal lets. 


With 
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With regard to the book in general, if by any accident it ſhould 
fall into other hands than thoſe for whoſe uſe it is deſigned, the 
author hopes it will meet with that candour which is ever the 
companion of ſound learning. The gentlemen of his own profeſſion, 
he is confident, will ſuſpend their cenſures of whatever (in this ab- 
fira#) may appear either dubious or unwarrantable ; at leaſt till they 
are informed how far (in the work at large) it is guarded by re- 
ftriftions, qualified by exceptions, or ſupported by reaſon and autho- 
rity. And, in the end, he muſt beg leave to apply to his whole un- 
dertaking, as well as to this triſiing performance, the words of his 
maſter L1TTLETON : © Jeo ne voill que tu crez, que tout ceo que 
s jeo ay dit en lez ditez lyvers ſoit Ley ; quar jeo ne ceo voill 
« emprendre, ne preſumer ſur moy. — Nient meyns, coment que 
« certen choſes, queux ſont motes et ſpecyfiez en lez ditez lyvers, 
« ne ſont pas LEV, uncore tielx choſes ferront toy plus apte et able 
« de entendre et apprendre lez argumentez et lez reaſons del Ley.” 


To this, which was thought proper to be premiſed before the for- 


mer editions of the ANALYSIS, from 1756 to 1762, it is now 
only neceſſary to add, that the COMMENT ARIES ON THE LAWS 
or .ENGLAND {of which this work is the outline or abſtratt ) 
have fince been made public, with a few alterations and improve- 
ments; and that principally in point of ſubdiviſion and method. 
This edition is therefore accommodated to thoſe alterations and im- 
provements; and will be found to correſpond as exactly with the 
printed COMMENT ARIES, as the former impreſſions were calcu- 
lated to anſwer to the lectures then read by the PROFESSOR. 
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7 INTRODUCTION. : 

1 Of the s rp v of the law. S gTION 1. 

2 The nature of Laws in general. 2. I 

z The grounds and foundation of the laws of EXO LAN DUV. 3. 
: The countries ſubje& to thoſe laws. 4. 


The objects of the laws of ENGLAND; biz. 


f CI. The xiGuTs of perſons; which are Book I. 

0 C1. Natural perſons; whoſe rights are CHAPTER 1, 
A 1. Abſolute; viz. the enjoyment of e | 
* 'Y . 1, Perſonal ſecurity. 

ih, bh Perſonal liberty. 

7 3. Private property. 

Hos 2. Relative; as they ſtand in relations It. 

a 1 t . Public; as 

: (1. Magiſtrates ; ; Who are 

7 1 "1. Supreme, | 
| ; I, Legillative; . the parliament. 
2. Executive; viz, the king ; wherein of 1 III. 
| $--{ 25 2685; Tile. | 
| 2, Royal family. IV. 
3. Councils, V. 
4 4 4. Duties. VI. 
5. Prerogative. VIL. 
J 6. Revenue, viii. 
| IF r. Ordinary; vis. . 
* ow T6 1 2 ; 1. Eccleſiaſtical. 
IJ N | 2. Temporal. 
2. Extraordinary. 
EF * Subordinate. A 

1 _2, People; who are x. 

8 1. Aliens. 

5 t: 2, Natives; who are © BE 
| * Clergy. 121. r 
3 2, Laity; who are. in a Nate = -1 7) 
17H 3 1. Civil. «33: 

. WD * En Military, - XIII. 
| C3. Maritime. 2 %. 

2. Private; as, xv. 
1. Maſter and ſervant. 
2. Huſband and wife. xv. = 
# | 3. Parent and child. xv. 2 
1 | 4. Guardian and ward. Wee * 
4% 2. Bodies politic, or corporations. XVIII. 

5 II. The xicurTs of things. Book U. 

III. Private WRO NOS. Book III. 
IV. Public WR ON OGS. "ITE Book IV. 


, B 


Which conſiſt in dominion over 


BO OK II. 
The RIO HTS of Things. 


CHAPTER 1, 
"I. Things real; in which are conſidered 
1. Their ſeveral kinds; viz. 

1. Corporeal. 11. 

a 2. Incorporeal. 111. | 

| 2. The tenures, by which they may be holden ; viz, IV. 
| 1. Antient. v. 
| by Modern. vt. 
3. Eſtates therein; with reſpect to VII. 
"1, Quantity of Intereſt; vis. 

1. Freehold, 

3 1. Of inheritance. 
2. Not of inheritance. + v111. 


4 2. Leſs than freehold. IX, 
4 3. On condition, T, 
| 2. Time of enjoyment; in xl, 


| 1. Poſſeſſion, 
| 2. Remainder, 
3. Reverſion. 
< | 3. Number and connexions of the tenants z who may hold in 
1. Severalty, 
2. Joint-tenancy. 
+} 3- Coparcenary, 
& Common. 
4. Title to them; which may be gained or loſt "_ X111, 
| ; 1. Deſcent. _ x1y, 


2. Purchaſe ; which includes XV. 
1. Eſcheat, 
2. Occupancy. XV1, 
3. Preſcription. XVII, | 
| | 4. Forfeiture.  ' XVIII. | 
$ Alienation, by common aſſurances ; which are xix. 
1. Deed, or matter in pais; wherein of it's xx. 
1. General nature. 
} 2. Several ſpecies, 

2. Matter of record. xxl. 
| 3. Special cuſtom. _ xx11, 
4. Deviſe. XXIII. 

II. Things perſonal, or chattels; in which are conkldered XXIV. 
1. Their diſtribution. ied is | | 
2. Property therein. xxv. 
3. Title to them; which may be gained or loſt by xvi. 
1. Occupancy. | 
2. Prerogative, XxVII. 
3. Forfeiture. 


: 


4. Cuſtom. XXVII. Aut it 
5. Succeſſion, af ©; 24946 ,; þ 
| . Marriage. : : *YLZ'F 


6 TE. 
7. Judgment. | NM 25 4 | 
| 8. Grant, xxx. "SN | 
9. Contract. | 

| 10. Bankruptcy, xXxXXI. 2 

{ 11. Teſtament, XXIII. 

(12. Adminiſtration, 


XII. 
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For which the laws of ENOLAND have provided redreſs CHAPTER 1, 
I. By the mere act of the parties. 
IT. By the mere operation of law, II. 
III. By both together, or ſuit in courts ; wherein 111, 
1. Of courts; and therein of | 
1. Their nature and incidents. 
1 2. Their ſeveral diſtinctions; viz. IV, 
- (1. Of public or general juriſdiction ; as, 
' (1. The courts of common law and equity. 
2, Eccleſiaſtical courts, v. 
3. Courts military. 
4. Courts maritime. 


| 2. Of private or ſpecial juriſdiftion. v1. 
2. Of the cognizance of wrongs, in the courts VII. 
1. Eccleſiaſtical. 1 ' 


2. Military. 
. Maritime. 
4. Of common law; wherein TT 
"1. Of the reſpective remedics, for injuries affecting VIII. 
1. The rights of private perſons, 
} 1. Abſolute. 
rn 
2. The rights of property, 1%, 
1. Perſonal, oo: 
1. In poſſeſſion; by 
f . 1. Diſpoſſeſſion. 
3. Dag. | 
2. In action; by breach of contracts. 
< 4 2. Real; by = ; 
(1. Ouſter, or diſpoſſeſſion of 
3 1. Freceholds. 
2. Chattels real. XI. 
2. Treſpaſs. X11, 
3. Nuſance. X111, 
4. Waſte. X1V. 
5. Subtraction. XV. 
6. Diſturbance. xv. 
3. The rights of the crown. XVII. 
_ 2. Of the purſuit of remedies, XVIII, 
"1. By action at common law; wherein of 
i. Original. f 
2. Proceſs. xix. 
| 3- Pleading. Xx. 
4. Demurrer and iſſue. XXI. 
| 5. Trial; by xxXII. 
„„ 
2. Inſpection. 
3. Witneſſes. 
4. Certificate. 
5. Wager of battel, 
6. Wager of law. 
7. Jury. xxXIII. 12 
Judgment. xx.  ' 
7. Appeal. XXV. by 
8. Execution. III. 
8 2. By proceedings in the courts of equity, XxxviI. 


. 
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In which are conſidered 
ll 


| 


BOOK IV. 
Public WR ON OS. 


CHAPTER I. 
I. The general nature of crimes, and puniſhment. 
IT. The perſons capable of committing crimes, 11. 


III. Their ſeveral degrees of . as 111. 
1. Principals. 
2. Acceſſories. 


a 


"1. God and religion. 


2. The law of nations. V. 
3. The king and government; viz. VI. 
1. High treaſon. | 
2, Felonies injurions to the prerogative. VII, 
3. Praemunire. VIII. | | 
4 4. Miſpriſions and contempts. IX, 


4. The commonwealth ; viz. offences againſt x. 
1. Public juſtice, 


2. Public peace. XI, 
. Public trade. XI1; 
4. Public health. XIII. 5 
5. Public oeconomy. | 7 
. Individuals ; being crimes againſt XIV. 
1. Their perſons; by 
; 1. Homicide, | 
2. Other corporal injuries. XV, 
2. Their habitations. xvi. © 
| 3- Their property. XV11. 


V. The means of prevention; by — * XVIII. 
1. The peace. 
2. The good behiviour. 


LVL The method of Puniſhment ; wherein of ( XIX. | 
1. The ſeveral courts of criminal juriſdiction. | 
1 2. The proceedings there; xx. | | 
1. Summary. 
E Regular; by 
1 „ 8 
2. Commitment, and bail. XX11, 
3. Proſecution ; bj XXIII. 
1. Preſentment. 
| 2. Indictment. 
| 3. Information. : 
+: Appeal. 
ls. XX1V+ | 
— 2 and it's incidents. aa 
5 Plea, and iſſue, XXVII. a 
| 7. Trial, and conviction, XXVII. 
8. Clergy. XVIII. | 
9. Judgment, and attainder; which induce 
| , 1. Forfeiture, 
2. Corruption of blood. 
10. Avoider of judgment, by xxx. 
| j 1. Falſifying, or reverſing, the attainder. 
| 2. Reprieve, or pardon. XxXXI. 
. Execution. . f 6 
' — Ae , 


A : q 5 * * ?k 
i 4s \ # - 4 of »+ 4 Ti - 4. 4 
* „ 


| IV. The ſeveral crimes (with their puniſhments) more peculiarly offending 


XXIX. 


IV. 
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ANALYSIS 


LAWS or ENGLAND. 


INTRODUCTION, 


Of the STUDY, NATURE, and EXTENT, of the 
Laws of ENGLAND, 


SECTION I. 


Of the STuDpy of the Law. 


| 1. | | 
{HE general utility of the ftudy of the Engliſh com- 
mon law will principally appear, from conſidering the 
peculiar fituations of, 1; Gentlemen of fortune. 2. The 
nobility. 3. Perſons in liberal profeſſions. 

Taz cauſes of it's negle& were, chiefly, the revival of the 
ſtudy of the Roman laws in the twelfth century, their adoption 
by the clergy and univerſities, and the illiberal jealouſy that 
ſubſiſted between the patrons and ſtudents of each. 


3. Tux 


14 An ANALvys1Is of InTROD. 


Tux eſtabliſhment of the court of common pleas at Weſt- 
minſter preſerved the common law, and promoted it's ſtudy l 
in that neighbourhood, excluſive of the two univerſities. 

4. 

Bur the udfiverfities are now the moſt eligible places for lay- 
ing the foundations of this, as of every other liberal accom- 
pliſhment; by tracing out the principles and grounds of the F 
law, even to their original elements. 


" and 


£ Si 
m_ * 1 


er. 1 
Of the Mature if Laws in general. 


= 


AW is a rule of 5 . by a ſuperior 
power. 
2. 


NATURAL law is. the rule of human action, preſcribed by 
the creator, and diſcoverable by the light of reaſon. 

Tur divine, or revealed, law (conſidered as a rule of action) 
is alſo the law of nature, imparted by God himſelf. 

4. 

Tur law of nations is that which regulates the conduct and 
mutual intercourſe of independent ſtates with * other, by 
reaſon and natural juſtice. 

NMunierr ar, or civil, law is the rule of civil conduct, pre- 1 
ſcribed by the ſupreme power in a ſtate, nmanding what "THY 1 
right, and prolabiting what is wrong. | 25 

{80812%Y is formed for the protection of individuals; and i 
ſtates, or government, for the preſeryation of ſociety. | _ 1 
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IN all ſtates there is an abſolute ſupreme power, to which 
the right of legiſlation belongs; and which, by the ſingular 
conſtitution of theſe kingdoms, is veſted in the king, lords, and 

commons. 


8. 
9 : THe parts of a law are, 1. The declaratory ; which defines 
N what is right, and wrong. 2. The directory; which conſiſts in 
commanding the obſervation of right, or prohibiting the com- 

miſſion of wrong. 3. The remedial; or method of recovering 

private rights, and redrefling private wrongs. 4. The vindicatory 

ſanction of puniſhments for public wrongs ; wherein conſiſts the 
| moſt forcible obligation of human laws. 

To interpret a law, we muſt enquire after the will of the 

maker: which may be collected either from the words, the 
context, the ſubject- matter, the effects and conſequence, or the 
ſpirit and reaſon of the law. 

10. 
FRoM the latter method of interpretation ariſes equity, or + 


the correction of that wherein the law (by reaſon of it's univer- 
fality) is deficient. 


1 8 4 SECT, III. 
Ef 4 Off the Laws of ENGLAND. 
* | "a 
4 HE laws of England are of two kinds; the unwritten 
* or common law, and the written or ſtatute law. 
8 Tre unwritten law includes, 1. General cuſtoms. 2. Par- 
A ticular cuſtoms. 3. Particular laws. 
x 3. GENERAL 
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OrNrRAIL cuſtoms, or the common law properly ſo called, 
are founded upon immemorial univerſal uſage, whereof judicial 
deciſions are the evidence; which deciſions are preſerved in the 
public records, explained in the year-books and reports, and 
digeſts by writers of approved Cars, 

4. 

PARTICULAR cuſtores are thoſe which are only in uſe 
within ſome peculiar diſtricts; as gavel-kind, the cuſtoms of 
ee Sc. | | AT 

ö 5. 

THEsE --- T. _ be proved to exiſt ;---- 2, muſt appear to 
be legal; that is immemorial, continued, peaceable, reaſonable, 
certain, compulſory, and conſiſtent ; --- 3. muſt, when allowed, 
receive a ſtrict conſtruction. e | 

_ PaRTICUL AR laws are ſuch as, by ſpecial cuſtom, are adopted 
and uſed only in certain peculiar courts, -under-the faperinten- 
dence and control of the common and ſtatute law ; Nr the 

Nou civil: and canon laws. 
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Tur written or ſtatute lakes are the acts which are mae by 
the king, lords, and commons, in parliament; to ſupply the 
defects, or amend what is amiſs, of the unwritten law. 

8. 

Ix order to give a more ſpecific relief, than can ſometimes be 
had, through the generality of both the unwritten and written 
law, in matters of private right, it is the office of equity to 
interpoſe. 
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8B r. IV. 
Of the Countries ſubjef? to the Laws of ENGLAND, 


I. 
HE laws of England are not received in their full ex- 
tent in any other territories, beſides the kingdom of 
England, and the dominion of Wales ; which have, in moſt 
reſpects, an entire communion of laws. 
2. 

ScoTLAND, notwithſtanding the union, retains it's own mu- 
nicipal laws; though ſubje& to regulation by the Britiſh par- 
liament. 

BERWICK is governed by it's own local uſages, derived from 
the Scots law, but bound by all acts of parliament. 


IRELAND is a diſtin& ſubordinate kingdom, governed by the 
common law of England; but not bound by modern acts of the 
Britiſh parliament, unleſs particularly named. 


THe iſle of Man, the AN. of iſles, (as Guernſey, &c,) and 
our plantations abroad, are governed by their own laws ; but 
are bound by acts of the Britiſh parliament, if ſpecially named 
therein. 

6. 

THE territory of England is divided, eccleſiaſtically, into 
provinces, dioceſes, archdeaconries, rural deanries, and pariſhes. 

THe civil diviſion is, firſt, into counties, of which ſome are 
palatine ; ; then, ſometimes, into rapes, lathes, or trithings; next 
into hundreds, or wapentakes ; and, laſtly, into towns, vills, or 
tithings. 
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Book THE FIRST. 
Of the RIGHTS of PERSONS. 


CHAPTER I. 


Of the ABSOLUTE RIGHTS of IN DIVIDvALsò. 


1. | 
H E objects of the laws of England are, 1. Rights. 
2. Wrongs. 


2. 
RicnTs are the rights of perfons, or the rights of things. 


Tux rights of perſons are ſuch as concern, and are annexed 
to, the perſons of men : and, when the perſon to whom they 
are due is regarded, they are called (fimply) rights; but, when 
we conſider the perſon from whom they are due, they are then 
denominated duties. 


PeRSoONS are either natural, that is, ſuch as they are formed 
by nature; or artificial, that is, created by human policy, as 
bodies politic or corporations. 


Tux rights of natural perſons are, 1. Abſolute, or ſuch as 
belong to individuals. 2. Relative, or ſuch as regard members 
of ſociety. 

6. Tas 


Ch. 1. the Laws of ENGLAND. 19 


6. 

Tux abſolute rights of individuals, regarded by the munici- 
pal laws, (which pay no attention to duties of the abſolute kind) 
compoſe what is called political or civil liberty. | 

PoLITICAL or civil liberty is the natural liberty of mankind, 
ſo far reſtrained by human laws as is neceſſary for the good of 
ſociety. 
| 3 
Tux abſolute rights, or civil liberties, of Engliſhmen, as 


frequently declared in parliament, are principally three ; the 


right of perſonal ſecurity, of perſonal liberty, and of private 
property. 


9. 

Tux right of perſonal ſecurity conſiſts in the legal enjoy ment 

of life, limb, body, health, and reputation. 
10. 

Tux right of perſonal liberty conſiſts in the free power of 

loco-motion, without illegal reſtraint or baniſhment. 
11. 

THe right of private property conſiſts in every man's free uſe 
and diſpoſal of his own lawful acquiſitions, without injury or 
illegal diminution. 

12. 

BESsI D Es theſe three primary rights, there are others which 
are ſecondary and ſubordinate ; vi. (to preſerve the former from 
unlawful attacks) 1. The conſtitution and power of parliaments : 
2. The limitation of the king's prerogative : --- and, (to vindi- 
cate them when actually violated) 3. The regular adminiſtration 
of publick juſtice :- 4. The right of petitioning for redreſs of 
grievances: 5. The right of having and uſing arms for ſelf- 
defence. 
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CREA. II. 


Of the PARLIAMENT. 


— 1. 
HE relations of perſons are, 1. Public. 2. Private. The 
public relations are thoſe of magiſtrates and people. Ma- 
giſtrates are ſupreme, or ſubordinate. And of ſupreme magi- 


ſtrates, in England, the parliament is the ſupreme legiſlative, 


the king the ſupreme executive. 
2. 
PARLIAMENTS, in ſome ſhape, are of as high antiquity as 
the Saxon government in this iſland ; and have ſubſiſted, in their 


preſent form, at leaſt five hundred years. 


THe parliament is aſſembled by the king's writs, and it's. 
fitting muſt not be intermitted above three years. 
e 
IT's conſtituent parts are the king's majeſty, the lords ſpiri- 
tual and temporal, and the commons repreſented by their mem- 
bers: each of which parts has a negative, or neceſſary, voice in. 
making laws. 


W1TH regard to the general law of parliament ;---it's power 


is abſolute : each houſe is the judge of it's own privileges : and 


all the members of either houſe are entitled to the privilege of 
ſpeech, of perſon, of their domeſtics, and of their lands and 
goods. 

. 

THe peculiar privileges of the lords (beſides their judicial 
capacity) are to hunt in the king's foreſts; to be attended by the 
ſages of the law; to make proxies; to enter proteſts; and to 
e the election of the lixteen peers of North-Britain. 

Ea 7. THE 
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Taz peculiar privileges of the commons are to frame taxes 
for the ſubject; and to determine the merits of their own elec- 
tions, with regard to the qualifications of the electors, and 
elected, and the proceedings at elections themſelves. 

8. 


BiLLs are uſually twice read in each houſe, committed, en- 


| groſſed, and then read a third time; and when they have ob- 


tained the concurrence of both houſes, and received the royal 
aſſent, they become acts of parliament. 
9. 
Tux houſes may adjourn themſelves ; but the king only can 
prorogue the parliament. 
10. 
PARLIAMENTS are diſſolved, 1. At the king's will. 2. By 
the demiſe of the crown; that is, within ſix months after. 3. By 


length of time, or having ſate for the ſpace of ſeven years. 


C x AF. BE 
Of the KING, and his TITLE. 


1. 
HE ſupreme executive power of this kingdom is lodged 
in a ſingle perſon; the king or queen. 
10 2. 
Tus royal perſon may be conſidered with regard to, 1. His 


title. 2. His royal family. 3. His councils. 4. His duties. 
5. His prerogative. 6. His revenue. 


3 
W1TH regard to his title; the crown of England, by the 


poſitive conſtitution of the kingdom, hath ever been deſcendible,, 
and ſo continues. 
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4. 
Tur crown is deſcendible in a courſe peculiar to itſelf. 


Tuls courſe of deſcent is ſubject to limitation by parliament. 
6. | 
NoTwITUHSTANDING ſuch limitations, the crown retains 


it's deſcendible quality, and becomes hereditary in the prince to 
whom it is limited. 


King Egbert, king Ch and king William I. have been 
ſucceſſively conſtituted the common ſtocks, or anceſtors, of this 
deſcent. 

8. 

AT the revolution the convention of eſtates, or repreſentative 
body of the nation, declared, that the miſconduct of king 
James H. amounted to an abdication of the 3 and 
that the throne was thereby vacant. 


IN conſequence of this vacancy, and from a regard to the 
antient line, the convention appointed the next proteſtant heirs 
of the blood royal of king Charles I. to fill the vacant throne, 
in the old order of ſucceſſion ; with a temporary exception, or 
preference, to the perſon of king William III. 

10. 

ON the impending failure of the proteſtant line of king 
Charles I. (whereby the throne might again have become va- 
cant]) the parliament extended the ſettlement of the crown to 
the proteſtant line of king James I. vis. to the princeſs Sophia 
of Hanover, and the heirs of her body, being proteſtants : and 


ſhe is now the common ſtock, from whom the heirs of the 
crown deſcend. 
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CHrar. IV. 
Of the Kinc's royal Fa MIL v. 


1. 
HE king's royal family conſiſts, firſt, of the queen: who 
is either regnant, conſort, or dowager. 
2. 
THe queen conſort is a public perſon; and hath many per- 
ſonal prerogatives and diſtin revenues. 


Tux prince and princeſs of Wales, and the princeſs-royal, 
are peculiarly regarded by the law. 


4. 
Tux other princes of the blood- royal are only intitled to 
precedence. 


CHAT. V. 
CoUuNCILs belonging to the KING. 


2 


I. 
HE king's councils are, 1. The parliament. 2. The 
great council of peers. 3. The judges, for matters of 
law. 4. The privy council. 
2. 
IN privy-counſellors may be conſidered, 1. Their creation. 
2. Their qualifications. 3. Their duties. 4. Their powers. 
5. Their privileges. 6. Their diſſolution. 
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CHAN. VI. 
Of the KINGS DuTies. 


I. 
* HE king's duties are to govern his people according ts 
law, to execute judgment in-mercy, and to maintain the 
eſtabliſhed religion. 
2. | 
THESE are his part of the original contract between himſelf 


and the people; founded in the nature of ſociety, and expreſſed 
in his oath at the coronation. 


Cruar VII. 


Of the KincG's PREROGATIVx. 


1. 
REROGATIVE is that ſpecial power and preeminence, 
which the king hath above other perſons, and out of the 
ordinary courſe of law, in right of his regal dignity. 
2. 
Sve prerogatives are either direct, or incidental. The inci- 
dental, ariſing out of other matters, are conſidered as they ariſe: 
we now treat only of the direct. 


3s | 
THE direct prerogatives regard, 1. The king's dignity, or 
royal character; 2. His authority, or regal power: 3. His re- 
venue, or royal income. 


4. THe 
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Tur king's dignity conſiſts in the legal attributes of, 1. Per- 

ſonal ſovereignty. 2. Abſolute perfection. 3. Political perpe- 


tuity. 
Ze 
In the king's authority, or regal power, conſiſts the execu- 


tive part of government. 
6. 


In foreign concerns; the king, as the repreſentative of the 
nation, has the right or prerogative, 1. Of ſending and recei- 
ving embaſſadors. 2. Of making treaties. 3. Of proclaiming 
war or peace. 4. Of iſſuing repriſals. 5. Of granting ſafe- 
conducts. 

In domeſtic affairs; the king is, firſt, a conſtituent part of 
the ſupreme legiſlative power; hath a negative upon all new 
laws; and is bound by no ſtatute, unleſs ſpecially named therein. 

Hz is alſo conſidered as the general of the kingdom, and may 
raiſe fleets and armies, build forts, appoint havens, erect beacons, 
prohibit the exportation of arms and ammunition, and confine 
his ſubjects within the realm, or recall them from foreign parts. 

Tur king is alſo the fountain of juſtice, and general conſer- 
vator of the peace; and therefore may ere& courts, (wherein 
he hath a legal ubiquity) ran offenders, pardon crimes, 
and fue proclamations. | 

10. 

He is likewiſe the fountain of honour, of office, and of pri- 
vilege. 1 ID | 

| 11. | 

HE is alfo the arbiter of domeſtic commerce ; (not of foreign, 
which is regulated by the law of merchants ;) and is therefore 
entitled to the erection of public marts, the regulation of weights 
and meaſures, and the coinage or legitimation of money. 
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12. 
Tux king is, laſtly, the ſupreme head of the church; and, 
as ſuch, convenes, regulates, and diflolves ſynods, nominates 
biſhops, and receives appeals in all eccleſiaſtical cauſes. 


Cuae, VIII. 
Of the Kine's REVENUkE. 


Ta 
HE king's revenue is either ordinary or extraordinary. And 
the ordinary is, 1, Eccleſiaſtical. 2. Temporal. 
2. | 7 
Tur king's eccleſiaſtical revenue conſiſts in, 1. The cuſtody 
of the temporalties of vacant biſhopricks. 2. Corodies and 


penſions. 3. Extraparochial tithes. 4. The firſt fruits and 
tenths of benefices. 


2 
Tur king's ordinary temporal revenue conſiſts in, 1. The 
demeſne lands of the crown. 2. The hereditary exciſe; being 
part of the conſideration for the purchaſe of his feodal profits, 
and the prerogatives of purveyance and pre-emption. 3. An 
annual ſum iſſuing from the duty on wine licences ; being the 
reſidue of the ſame conſideration. 4. His foreſts. 5. His courts 
of. juſtice. 6. Royal fiſh. 7. Wrecks, and things jetſam, flot- 
ſam, and ligan. 8. Royal mines. 9. Treaſure trove. 10. Waits. 
11. Eſtrays. 12. Forfeitures for offences, and deodands. 13. Eſ- 
cheats of lands. 14. The cuſtody of idiots and lunatics. 
3 
THE king's extraordinary revenue conſiſts in aids, ſubſidies, 
and ſupplies, granted to him by the commons in parliament. 
5. HERE= 
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HERETOFORE theſe were uſually raiſed. by grants of the (no- 
minal) tenth or fifteenth part of the moveables in every town- 
ſhip ; or by ſcutages, hydages, and talliages ; which were ſuc- 
ceeded by ſubſidies aſſeſſed upon individuals, with reſpect to 
their lands and goods. 

6. 

A NE ſyſtem of taxation took place about the time of the 
revolution : our modern taxes are therefore, 1. Annual. 2, Per- 
petual. | 
| 7. | 

Tu annual taxes are, 1. The land tax, or the antient ſub- 
ſidy raiſed upon a new aſſeſſment. 2. The malt tax, being an 
annual exciſe on malt, mum, cyder, and perry. 

| wy 

THz perpetual taxes are, 1. The cuſtoms, or tonnage and 
poundage of .all merchandize exported or imported. 2. The 
exciſe duty, or inland impoſition, on a great variety of commo- 
dities. 3. The ſalt duty, or exciſe on ſalt. 4. The poſt office, 
or duty for the carriage of letters. 5. The ſtamp duty on paper, 
parchment, &c. 6. The duty on houſes and windows. 7. The 
duty on licences for hackney coaches and chairs. 8. The duty 
on offices and penſions. 

9. 

Part of this revenue is applied to pay the intereſt of the na- 

tional debt, till the principal is diſcharged by parliament. 
10. 

Tu produce of theſe ſeveral taxes were originally ſeparate 
and ſpecific funds, to anſwer ſpecific loans upon their reſpective 
credits ; but are now conſolidated by parliament into three prin- 
cipal funds, the aggregate, general, and ſouth- ſea funds, to an- 
{wer all the debts of the nation: the public faith being alſo 


ſuperadded, to ſupply deficiencies, and ſtrengthen the ſecurity 
of the whole. | | | 
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11. 

TRI ſurpluſſes of theſe funds, after paying the intereſt of the 
national debt, are carried together, and denominated the finking 
fund: which, unleſs otherwiſe appropriated by parliament, is 
annually to be applied towards paying off ſome part of the 
principal. 
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12. 

Bur, previous to this, the aggregate fund is now charged 
with an annual ſum for the civil liſt; which is the immediate 
proper revenue of the crown, ſettled by parliament on the king 
at his acceſſion, for defraying the charges of civil government. 
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Of SUBORDINATE Magiſtrates 


I. 

UBORDINATE magiſtrates, of the moſt general uſe and 

authority, are, 1. Sheriffs. 2. Coroners. 3. Juſtices of the 
peace. 4. Conſtables. 5. Surveyors of the highways. 6. Over- 
ſeers of the poor. 
2, 

Tux ſheriff is the keeper of each county, annually nomina- 
ted in due form by the king; and is (within his county) a 
judge, a conſervator of the PFACB, a-miniſterial officer, and the 
king's bailiff. | 
| TY 

CoRONERS are permanent officers of the crown in each. 
county, elected by the freeholders ; whoſe office it is to make 
enquiry concerning the death of the king's ſubjects, and certain 
revenues of the crown ; and alſo, in 1 caſes, to ſupply 


the office of ſheriff. 
4. JUSTICES 
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4. 

JusT1CEs of the peace are magiſtrates in each county, ſta- 
tutably qualified, and commiſſioned by the king's majeſty ; with 
authority to conſerve the peace; to hear and determine felonies, 
and other miſdemeſnors; and to do many other acts, commit- 
ted to their charge by particular ſtatutes. 

15 8. 

Cos TABLES are officers of hundreds and townſhips, ap- 
pointed at the leet, and empowered to preſerve the peace, to 
keep watch and ward, and to apprehend offenders. 

6. 

SURVEYORS of the highways are officers appointed annually 
in every pariſh ; to remove annoyances in, and to direct the re- 
paration of, the public roads. 

7. 

OvERSEERSs of the poor are officers appointed annually in 
every pariſh ;. to relieve ſuch impotent, and employ ſuch ſturdy 
poor, as are ſettled in each pariſh, --- by birth ; --- by parent- 
age; by marriage ; --- or by forty days reſidence, accompa- 


nied with, 1. Notice. 2. Renting a tenement of ten pounds 


annual value. 3. Paying their aſſeſſed taxations. 4. Serving an 
annual office. 5. Hiring and ſervice for a year. 6. Apprentice- 
ſhip for ſeven years. 7. Having a ſufficient eſtate in the pariſh. 


CH A 5. X. 


Of the PRor IE, whether ALIENS, DEN IZ ENS, or 
N A mat wr 


"8 
HE people are either aliens, that is, born out of the do- 
minions, or allegiance, of the crown of Great Britain ; 
or natives, that is, born within it. 
2. ALLE=- 
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| 2: 

ALLEGIANCE is the duty of all ſubjects; being the reci- 
procal tie of the people to the prince, in return for the profec- 
tion he affords them; and, in natives, this duty of allegiance 
is natural and perpetual; in aliens, is local and temporary only. 

3. 

Tux rights of natives are alſo natural and perpetual : thoſe 
of aliens local and temporary only; unleſs they be made deni- 
zens by the king, or naturalized by parliament. 


CHAT, . 
Of the CLE RGV. 


I. 
HE people, whether aliens, denizens, or natives, are alſo 
either clergy, that is, all perſons in holy orders, or in ec- 
clefiaſtical offices; or laity, which comprehends the reſt of the 
nation. 
2. ä 
Tux clerical part of the nation, thus defined, are, 1. Arch- 
biſhops and biſhops; who are elected by their ſeveral chapters, 
at the nomination of the crown, and afterwards confirmed and 
conſecrated by each other. 2. Deans and chapters. 3. Arch- 
deacons. 4. Rural deans. 5. Parſons, (under whom are inclu- 
ded appropriators) and vicars; to whom there are generally re- 
quiſite, holy orders, preſentation, inſtitution, and induction. 
6. Curates. To which may be added, 7. Churchwardens. 
8. Pariſh clerks and ſextons. 


CHAP, 
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CHAT. XII. 
"Of the CIVIL STATE. 


| ne 
HE laity are diviſible into three ſtates; civil, military, and 
maritime. 
8. 


Tux civil ſtate (which includes all the nation, except the 
clergy, the army, and the navy; and many individuals among 
them alſo ;) may be divided into the nobility, and the com- 
monalty. 

Tur nobility are dukes, marqueſles, earls, viſcounts, and 
barons. Theſe had antiently duties annexed to their reſpective 
honours : they are, created either by writ, that is, by ſummons 
to parliament ; or by the king's letters patent, that is, by royal 
grant : and they enjoy many privileges, excluſive of their ſena- 


torial capacity. 


4- 
Tn Et commonalty conſiſt of knights of the garter, knights 


bannerets, baronets, knights of the bath, knights bachelors, 


eſquires, gentlemen, yeomen, tradeſmen, artificers, and la- 
bourers. | 


CHavsr. 
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C H A P. XIII. 


Of the MILITARY and MARITIME STATES. 


1. 
HE military ſtate, by the ſtanding conſtitutional law, con- 
ſiſts of the militia of each county, raiſed from among the 
people by lot, officered by the principal landholders, and com- 
manded by the lord Leutenant. 
2. 

Tux more diſciplined occaſional troops of the kingdom are 
kept on foot only from year to year, by parliament ; and, during 
that period, are governed by martial law, or arbitrary articles 
of war, formed at the pleaſure of the crown. 


3 
Tk maritime ſtate conſiſts of the officers and mariners of 


the Britiſh navy; who are governed by expreſs and permanent 
laws, or the articles of the navy, eſtabliſhed by act of PT. 
ment. 


C H AP. XIV. 


Of MASTER and SERVANT. 


I. 
1 private, oeconomical, relations of perſons are thoſe of, 
Maſter and ſervant. 2. Huſband and wife. 3. Parent 
and child. 4. Guardian and ward. 
2. 
Tux firſt relation may ſubſiſt between a maſter and four ſpe- 


cies of ſervants; (for ſlavery is unknown to our laws:) viz. 
1. Menial 
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1. Menial ſervants; who are hired. 2. Apprentices ; who are 
bound by indentures. 3. Labourers ; who are caſually employ- 
ed. 4. Stewards, bailiffs, and factors; who are rather in a 
miniſterial ſtate. 
| 2. 
From this relation reſult divers powers to the maſter, and 
emoluments to the ſervant. 
4+ 
Tux maſter hath a property in the ſervice of his ſervant; and 


muſt be anſwerable for ſuch acts as the ſervant does by his ex- 


preſs, or implied, command. 


CHar; XV. 
Of Hus BAND and WIE. 


1 
T HE ſecond private relation is that of marriage; which 
includes the reciprocal rights and duties of huſband and 
wife. 
2. 
MARRIAGE is duly contracted between perſons, 1. Con- 
ſenting: 2. Free from canonical impediments, which make it 


voidable: 3. Free alſo from the civil impediments, - of prior 


marriage; - of want of age; of non-conſent of parents or 
guardians, where requiſite ; --- and of want of reaſon ; either 


of which make it totally void. And it muſt be celebrated by a 
clergyman, in due form and place. 


3. 

MARRIAGE is diſſolved, 1. By death. 2. By divorce in the 
ſpiritual court; not @ menſa et thoro only, but a vinculo matri- 
monu, for canonical cauſe exiſting previous to the contract. 
3. By act of parliament; as, for adultery. 


E 4. By 
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By marriage the ne and wife 3 one N in law 3 
which unity is the principal foundation of their reſpective rights, 
duties, and diſabilities. Sth 4 


Cuar, XVI. 
Of PARENT and CHild, 


I, 
HE third, and moſt univerſal, private relation is that of 
parent and child. 
14 
CHILDREN are, 1. Legitimate ; being thoſe who are born 
in lawful wedlock, or within a competent time after. 2. Baſ- 
tards, being thoſe who are not ſo. 


THe duties of parents to legitimate children are, I. Main- 
tenance. 2. Protection. 3. Education. 

| - 

THz power of parents conſiſts principally in correction, and 
conſent to marriage. Both may after death be delegated by will 
to a guardian; and the former alſo, living the parent, to a tu- 
tor or maſter. 5 


- 


Tux duties of legitimate children to Parents are obedichce, 
protection, and maintenance. 
6. 
Tur duty of parents to baſtards is only that of maintenance. 


Tur rights of a baſtard are ſuch only as he can acquire; for 
he is incapable of inheriting any thing. 


5 CHAP, 
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Ct Ar. XVII. 
Of GUARDIAN and WARD, 
I, | ' 


HE fourth private relation is that of guardian and ward, 
which is plainly derived from the preceding; theſe being, 


T 


during the continuance of their relation, reciprocally ſubject to 


the ſame rights and duties. 
2. 
GUARDIANS are of divers forts; 1. Guardians by nature, 
or the parents. 2. Guardians for nurture, aſſigned by the ordi- 
nary. 3. Guardians in ſocage, aſſigned by the common law, 


4. Guardians by ſtatute, aſſigned by the father's will. All ſubject 
to the ſuperintendence of the court of chancery. 
3- 
Furt age in male or female for all purpoſes is the age of 
twenty one years; (different ages being allowed for different 


purpoſes ;) till which age the perſon is an infant. 


4. 

AN infant, in reſpect of his tender years, hath various privi- 
leges, and various diſabilities, in law: chiefly with regard to 
ſuits, crimes, eſtates, and contracts. ä 


E 2 Cu 41. 
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CH AP. XVIII. . 


Of CorroRATIONS. 


I. 

ODIES politic, or corporations, which are artificial per- 
ſons, are eſtabliſhed for preſerving in perpetual ſucceſſion 
certain rights; which, being conferred on natural perſons only, 
would fail in proceſs of time. : 

wen? 

CoRPORATIONS are, 1. Aggregate, conſiſting of many 
members. 2. Sole, conſiſting of one perſon only. 

3· 

CoRPORATIONS are alſo either ſpiritual, erected to perpe- 
tuate the rights of the church; or lay. And the lay are, 1. Ci- 
vil; erected for many temporal purpoſes. 2. Eleemoſynary; 
erected to perpetuate the charity of the founder. 


CoRPORATIONS are uſually erected, and named, by virtue of 


the king's royal charter; but may be created by act of parlia- 
ment. 


THE powers incident to all corporations are, 1. To maintain 
perpetual ſucceſſion. 2. To act in their corporate capacity like 
an individual. 3. To hold lands, ſubject to the ſtatutes of mort- 
main. 4. To have a common ſeal. 5. To make by-laws. 
Which laſt power, in ſpiritual, or eleemoſynary corporations, 
may be executed by the king or the founder. 


Tux duty of corporations is to anſwer the ends of their in- 
ſtitution. | 
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7. 


To enforce this duty, all corporations may be viſited: ſpiri- 
tual corporations by the ordinary; lay corporations by the foun- 
der, or his repreſentatives; viz. the civil by the king (who is 
the fundator incipiens of all) repreſented in his court of King's 
bench; the eleemoſynary by the endower (who is the fundator 
perficiens of ſuch) or by his heirs or aſſigns. 

CoRPORATIONS may be diſſolved, 1. By act of parliament, 
2. By the natural death of all their members. 3. By ſurrender 
of their franchiſes. 4. By forfeiture of their charter, 
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Book THE: SECOND. 
Q the R1GnTs . FTnIN Os. 


1 4 a 


. 


Of PROPERTY V 7 general, 


| . 
LL dominion over external objects has it's original from 
the gift of the creator to man in general. 
2. 

Tu ſubſtance of things was, at firſt, common to all man=- 
kind ; yet a temporary property, in the uſe of them, might 
even then be acquired, and continued, by occupancy. 

4 

In proceſs of time a permanent property was eſtabliſhed in 

the ſubſtance, as well as the uſe, of things; which was alſo 


originally acquired by occupancy only. 


4. 

LEsT this property ſhould determine by the owner's dere- 
liction, or death, whereby the thing would again become com- 
mon, ſocieties have eſtabliſhed conveyances, wills, and heirſhips, 
in order to continue the property of the firſt occupant : and, 
where by accident ſuch property becomes diſcontinued or un- 


known, the thing uſually reſults to the ſovereign of the ſtate, 


by virtue of the municipal law, 


5. BuT 
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9. 


Bur of ſome things, which are incapable of permanent 
ſabſtantial dominion, there ſtill ſubſiſts only the ſame tranſient 


uſufructuary property, which originally ſubſiſted in all things. 


Gu Ar. II. 
Of real PROPERTY; and, firſt, of CORPOREAL 


HEREDITAMENTS. 


- 1. 
N this property, or excluſive dominion, conſiſt the rights of 
things; which are, 1. Things real; 2. Things perſonal. 
26 

In things real may be conſidered, 1. Their ſeveral kinds. 
2. The tenures, by which they may, be holden. 3. The eſtates, 
which may be acquired therein. 4. Their title, or the means 
of tee] and loſing them. 
3 J | 

Ar the favecal kinds of things ond are reducible to one of 
theſe three, viz. lands, tenements, or hereditaments ; whereof 
the ſecond antes bags firſt, and the third includes the firſt and 
ſecond. ogra Ei 1, 

eee therefore, or whatever may come to be 


inherited, (being the moſt comprehenſive denomination of things 
real 0 are either corporeal or incorporeal. 


Conrok zA hereditaments conſiſt wholly of lands, in their 
largeſt legal ſenſe; wherein they include not only the face of 


the earth, but every other object of ſenſe adjoining thereto, 
and ſubſiſting either above or beneath it. 


CHap. 
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Cu A " III, 


Of 1NnCcoRPoOREAL Hereditaments. 


I. 

NCORPOREAL hereditaments are rights iſſuing out of 

things corporeal, or concerning, or annexed to, or exerciſible 
within, the ſame. 
2. 

Ix coxPOREAL hereditaments are, 1. Advowſons. 2. Tithes. 
3. Commons. 4. Ways. 5. Offices. 6. Dignities. 7. Fran- 
chiſes. 8. Corodies or penſions. 9. Annuities. 10. Rents. 

AN advowſon is a right of preſentation to an eccleſiaſtical 
benefice ; either appendant, or in groſs. This may be, 1. Pre- 
ſentative. 2. Collative. 3. Donative. 

4 

Tir RESs are the tenth part of the increaſe yearly ariſing from 
the profits and ſtock of lands, and the perſonal induſtry of man- 
kind. Theſe, by the antient and poſitive law of the land, are 
due of common right to the parſon, or (by endowment) to the 
vicar; unleſs ſpecially diſcharged, 1. By real compoſition. 2. By 
preſcription, either de modo decimandi, or de non decimando. 

Common is a profit which a man hath in the lands of an- 
other; being, 1. Common of paſture; which is either appen- 
dant, appurtenant, becauſe of vicinage, or in groſs. 2. Com- 
mon of piſcary. 3. Common of turbary. 4. Common of eſto- 
vers, or botes. | 

6. 
Wars are a right of paſling over another man's ground, 


7. OFFICES 
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OFrF1crs are the right to exerciſe a public, or private, em- 
ployment. 
8. 


For dignities, which are titles of honour, ſee book I. ch.12. 


FRANCHISES are a royal privilege, or branch of the king's 
prerogative, ſubſiſting in the hands of a ſubject. 
10. 
CoRoDIEs are allotments for one's ſuſtenance ; which may 
may be converted into penſions. (See book I. ch. 8.) 
11. 
Ax annuity is a yearly ſum of money, charged upon the per- 
ſon, and not upon the lands, of the grantor. 
LP 
RenTs are a certain profit ifſuing yearly out of lands and 
tenements; and are reducible to, 1. Rent-ſervice. 2. Rent- 
charge. 3. Rent-ſeck. | 


GH AP: IV. 


Of the FEODAL SYSTEM. 


I, 
HE doctrine of tenures is derived from the feodal law; 
which was planted in Europe by it's northern conquerors, 
at the diſſolution of the Roman empire. 
2. 8 | 

PURE and proper feuds were parcels of land, allotted by a 
chief to his followers ; to be held on the condition of perſo- 

nally rendering due military ſervice to their lord. 
Tus were granted by inveſtiture ; were held under the 
bond of fealty; were inheritable only by deſcendants ; and 
F | could 
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could not be transferred without the mutual conſent of the lord 
and vaſal. 


* 
4. 

IMPROPER feuds were derived from the other; but differed 
from them in their original, their ſervices and renders, their 
deſcent, and other circumſtances. 

Tur lands of England were converted into feuds, of the 
improper kind, ſoon after the Norman conqueſt : which gave 
riſe to the grand maxim of tenure ; viz. that all lands in the 


kingdom are holden, mediately or immediately, of the king. 


CRAP. 3, 


Of the antient ENGLISH TENURES. 


I. 
HE diſtinction of tenures conſiſted in the nature of their 
ſervices : as, 1. Chivalry, or knight-ſervice ; where the 
ſervice was free, but uncertain. 2. Free ſocage ; where the 
ſervice was free, and certain. 3. Pure villenage ; where the 
ſervice was baſe, and uncertain. 4. Privileged villenage, or 
villein ſocage; where the ſervice was baſe, but certain. 
2. 

THE moſt univerſal antient tenure was that in chivalry, or 
by knight- ſervice; in which the tenant of every knight's fee 
was bound, if called upon, to attend his lord to the wars. This 
was granted by livery, and perfected by homage and fealty ; 
which uſually drew after them ſuit of court. 


THe other fruits and conſequences of the tenure by knight- 
ſervice were, 1. Aid. 2. Relief, 3. Primer ſeiſin. 4. Ward- 


ſhip. 5. Marriage. 6. Fines upon alienation. 7. Eſcheat. 
4. GRAND 
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4. 

GRAND ſerjeanty differed from chivalry principally in it's 

render, or ſervice ; and not in it's fruits and conſequences. 
5. 

TAE perſonal ſervice in chivalry was at length gradually 
changed into pecuniary aſſeſſments, which were called ſcutage 
or eſcuage. 

6. 

Tus military tenures (except the ſervices of grand ſer- 
jeanty) were, at the reſtoration of king Charles, totally abo- 
liſhed, and reduced to free ſocage, by act of parliament. 


G 


Of the modern ENGLISH TENURES. 


I. 
F RE E ſocage is a tenure by any free, certain, and deter- 
minate ſervice. 
2. 
THis tenure, the relic of Saxon liberty, includes petit ſer- 


jeanty, tenure in burgage, and gavel-kind. 


FREE ſocage lands partake ſtrongly of the feodal nature, as 
well as thoſe in chivalry : being holden ; ſubject to ſome ſer- 
vice, at the leaſt, to fealty and ſuit of court; ſubject to re- 


lief, to wardſhip, and to eſcheat, but not to marriage; ſubject 
alſo formerly to aids, primer ſeiſin, and fines for alienation. 


PURE villenage was a precarious and laviſh tenure, at the 


abſolute will of the lord, upon uncertain ſervices of the baſeſt 
nature. 


F 2 5. From 
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From hence, by tacit conſent or encroachment, have ariſen 
the modern copyholds, or tenure by copy of court roll; in whith 
lands may be ſtill held at the (nominal) will of the lord, (but 
regulated) according to the cuſtom of the manor. 

6. 

Tus; are ſubject, like ſocage lands, to ſervices, relief, and 
eſcheat ; and alſo to heriots, wardſhip, and fines upon deſcent 
and alienation. 

PRIVILEGED villenage, or villein ſocage, is an exalted ſpecies 
of copyhold tenure, upon baſe, but certain, ſervices ; ſubſiſting 
only in the antient demeſnes of the crown ; whence the tenure 
is denominated the tenure in antient demeſne. 

8. 

Tust copyholds, of antient demeſne, have divers immuni- 
ties annexed to their tenure ; but are ſtill held by copy of court 
roll, according to the cuſtom of the manor, though not at the 


will of the lord. 
9. 

FRANKALMOIGN is a tenure by ſpiritual ſervices at large; 
whereby many eccleſiaſtical and eleemoſynary corporations now 
hold their lands and tenements: being of a nature diſtinct from 
tenure by divine ſervice in certain. 
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. 


Of FREEHOLD EsTATES of INHERITANCE. 


1. 

STATES in lands, tenements, and hereditaments, are 
FE ſuch intereſt as the tenant hath therein; to aſcertain which, 
may be conſidered, 1. The quantity of intereſt. 2. The time 
of enjoyment. 3. The number and connexions of the tenants. 

2. 

Es TAT ES, with reſpect to their quantity of intereſt, or du- 
ration, are either freehold, or leſs than freehold. 

A FREEHOLD eſtate, in lands, is ſuch as is created by livery 
of ſeiſin at common law; or, in tenements of an incorporeal 
nature, by what is equivalent thereto. 

| 4. 

FREEHOLD eſtates are either eſtates of inheritance, or not of 
inheritance, viz. for life only: and inheritances are, 1. Abſo- 
lute, or fee-ſimple. 2. Limited fees. 

TENANT in fee-ſimple is he that hath lands, tenements, or 
hereditaments, to hold to him and his heirs for ever. 

6. 

LIMITED fees are, 1. Qualified, or baſe, fees. 2. Fees con- 

ditional at the common law. | 


QUALIFIED, or baſe, fees are thoſe which, having a quali- 
fication ſubjoined thereto, are liable to be defeated when that 
qualification is at an end. 

8. 


CONDITIONAL fees, at the common law, were ſuch as were 


granted to the donee, and the heirs of his body, in excluſion 


of collateral heirs. 
| 9. THESE 
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Tusk were held to be fees, granted on condition that the 
donee had iſſue of his body; which condition being once per- 
formed by the birth of iſſue, the donee might immediately aliene 
the land : but, the ſtatute de donrs being made to prevent ſuch 
alienation, thereupon from the diviſion of the fee (by conſtruc- 
tion of this ſtatute) into a particular eſtate and a reverſion, the 
conditional fees began to be called fees-tail. | 

10. 

ALL tenements real, or ſavouring of the realty, are ſubject 

to entails. 
11. 

Es TAT ES-tail may be, 1. general, or ſpecial; 2. male, or 

female; 3. given in frank marriage. 
12. 

INCIDENT to eſtates-tail are, 1. Waſte, 2. Dower. 3. Cur- 
teſy. 4. Bar; - by fine, recovery, or lineal warranty with 
aſſets. 

I 3. 

EsTATEs-tail are now, by many ſtatutes and reſolutions of 

the courts, almoſt brought back to the ſtate of conditional fees 


at the common law. 


Cruaer. VIII. 


Of FxEEHOLDs, NOT of INHERITANCE, 


I. 
REEHOLDS, not of inheritance, or for life only, are, 
1. Conventional, or created by the act of the parties. 


2. Legal, or created by operation of law. 
2. CoNveN- 
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2. 
Cox vENTIONAIL eſtates for life are created by an expreſs 
grant for term of one's own life, or pur auter vie; or by a ge- 
neral grant, without expreſſing any term at all. 


INCIDENT to this, and all other eſtates for life, are eſtovers, 
and emblements: and to eſtates pur auter vie general occupancy 


was alſo incident; as ſpecial occupancy ſtill is, if ce/ffuy que vie 
ſurvives the tenant. 


4 | 
LEGAL eſtates for life are, 1. Tenancy in tail, after poſſibi- 


lity of iſſue extinct. 2. Tenancy by the curteſy of England. 
3. Tenancy in dower. 


TENANCY in tail, after poſſibility of iſſue extinct, is where 
an eſtate is given in ſpecial tail; and, before iſſue had, a perſon 
dies from whoſe body the iſſue was to ſpring : whereupon the 
tenant (if ſurviving) becomes tenant in tail, after poſſibility of 
iſſue extinct. 

6. 


Tuls eſtate partakes both of the incidents to an eſtate-tail, 
and thoſe of an eſtate for life. 


TENANCY by the curteſy of England is where a man's wife 
is ſeiſed of an eſtate of inheritance ; and he by her has iſſue, 
born alive, which was capable of inheriting her eſtate : in which 
caſe he ſhall, upon her death, hold the tenements for his own 
life, as tenant by the curteſy. 

8. 

TENANCY in dower is where a woman's huſband is ſeiſed of 
an eſtate of inheritance, of which her iſſue might by any poſ- 
ſibility have been heir; and the huſband dies : the woman is 
hereupon entitled to dower, or one third part of the lands and. 
tenements, to hold for her natural life. 


9. DowER 
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DowER is either by the common law; by ſpecial cuſtom'; 
ad oftium ecclgiae; or, ex aſſenſu patris. 
10. 


Dow may be forfeited, or barred ; particularly by an eſtate 
in jointure. 


© u-&4 6-1 


Of EsTATES, LESS Zhan FREEHOLD. 


$5 | 
STATES leſs than freehold are, 1. Eſtates for years. 
2. Eſtates at will. 3. Eſtates at ſufferance. 

2. 

An eſtate for years is where a man, ſeiſed of lands and tene- 
ments, letteth them to another for a certain period of time, 
which transfers the intereſt of the term; and the leſſee enters 
thereon, which gives him poſſeſſion of the term, but not legal 


ſeiſin of the land. 


INCIDENT to this eſtate are eſtovers; and alſo emblements, 

if it determines before the full end of the term. 
? . . Ty 

AN eſtate at will is where lands are let by one man to an- 
other, to hold at the will of both parties; and the leſſee enters 
thereon. 

CoPYHOLDS are eſtates held at the will of the lord, (regu- 
lated) according to the cuſtom of the manor. 

| 6. | 
AN eſtate at ſufferance is where one comes into poſſeſſion of 


land by lawful title, but keeps it afterwards without any title 
at all. 


CHAP. 
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C HAP. X. 
1 Of Es TATESG wpon CONDITION. 
þ I. 


( STATES (whether freehold or otherwiſe) may alſo bs 

held upon condition ; in which caſe their exiſtence depends 

on the happening, or not happening, of ſome uncertain event. 
N 2. 5 

THEse eſtates are, 1. On condition implied. 2. On condi- 
tion expreſſed. 3. Eſtates in gage. 4. Eſtates by ſtatute, mer- 
chant or ſtaple. 5. Eſtates by elegit. 

Es TarEs on condition implied are where a grant of an 
eſtate has, from it's eſſence and conſtitution, a condition inſe- 
1 parably annexed to it; though none be expreſſed in words. 

T 4. 
. ESTATES on condition expreſſed are where an expreſs qua- 
lification or proviſion is annexed to the grant of an eſtate. 


On the performance of theſe conditions either expreſſed or 
implied (if precedent) the eſtate may be veſted or enlarged : or, 


7 on the breach of them (if a an eſtate already veſted 
1 may be defeated. 


6. 

ESTATES in gage, in vadio, or in pledge, are eſtates granted 
as a ſecurity for money lent; being, 1. In vivo vadia, or living 
gage; where the profits of land are granted till a debt be paid, 
upon which payment the grantor's eſtate will revive. 2. In mor- 
tuo vadio, in dead, or mort gage; where an eſtate is granted, on 
condition to be void at a day certain, if the grantor then repays 
the money borrowed ; on failure of which, the eſtate becomes 
abſolutely dead to the grantor. 


8 7. ESTATES 
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ESTATES by ſtatute merchant, or ſtatute ſtaple, are alſo 
_ eſtates conveyed to creditors, in purſuance of certain ſtatutes, 
till their profits ſhall diſcharge the debt. 


8. 


ESTATES by elegit are where, in conſequence of a judicial 


writ ſo called, lands are delivered by the ſheriff to a plaintiff, 
till their profits ſhall ſatisfy a debt adjudged to be due by law. 


F i 


Of EsTaTEs in PossESSION, REMAINDER, 
and REVERSION. 


. | 
STATES, with reſpe& to their time of enjoyment, are 
either in immediate poſſeſſion, or in expectancy: which 
eſtates in expectancy are created at the ſame time, and are par- 
cel of the ſame eſtates, as thoſe upon which they are expectant. 
Theſe are, 1. Remainders. 2. Reverſions. 
2. 
A REMAIN DER is an eſtate limited to take effect, and be 
enjoyed, after another particular eſtate is determined. 
THEREFORE, 1. There muſt be a precedent particular eſtate, 
in order to ſupport a remainder. 2. The remainder muſt paſs 
out of the grantor, at the creation of the particular eſtate. 
3. The remainder muſt veſt in the grantee, during the conti- 
nuance, or at the determination, of the particular eſtate. 
4+ 
RBMAINDERSs are, 1. Veſted; where the eſtate is fixed to 
remain to a certain perſon, after the particular eſtate is ſpent. 
2. Contingent ; where the eſtate is limited to take effect, either 
to an uncertain perſon, or upon an uncertain event. 
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Ax executory deviſe is ſuch a diſpoſition of lands, by will, 
that an eſtate ſhall not veſt thereby at the death of the deviſor, 
but only upon ſome future contingency; and without any pre- 
cedent particular eſtate to ſupport it. 

6. 

A REVERSION is the reſidue of an eſtate left in the grantor, 

to commence in poſſeſſion after the determination of ſome parti- 


cular eſtate granted : to which are incident fealty, and rent. 


WuEeRE two eſtates, the one lets, the other greater, the one 
in poſſeſſion, the other in expectancy, meet together in one and 


the ſame perſon, and in one and the ſame right, the leſs is mer- 
ged in the greater. 


CHAP. AH 


Of EsTaTres in SEVERALTY, JOINT-TENANCY, 
COPARCENARY, and ComMoN. 


t, 
STAT Es, with reſpect to the number and connexions of 
their tenants, may be held, 1. In ſeveralty. 2. In joint- 
tenancy. 3. In coparcenary. 4. In common. 
| 2. 
AN eſtate in ſeveralty is where one tenant holds it in his own 


ſole right, without any other perſon being joined with him. 


An eſtate in joint-tenancy is where an eſtate is granted to 
two. or more perſons; in which. caſe the law conſtrues them to 


be joint-tenants, unleſs the words of the grant expreſſly exclude 
ſuch conſtruction. 


G 2 4. JoINT=- 
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JoinT-tenants have an unity of intereſt, of title, of time, 


and of poſſeſſion : they are ſeiſed per my et per tout : and there- 
fore upon the deceaſe of one joint-tenant, the whole intereſt 
remains to the ſurvivor. 


[7 
JoinT-tenancy may be diſſolved, by deſtroying one of it's 
four conſtituent unities. 
6. 
AN eſtate in coparcenary is where an eſtate of inheritance 
deſcends from the anceſtor to two or more perſons; who are 
called parceners, and all together make but one heir. 


PARCENERS have an unity of intereſt, title, and poſſeſſion ; 8 
but are only ſeiſed per my, and not per tout: wherefore there is 
no ſurvivorſhip among parceners. 


IncipEx r to this eſtate is the law of hotchpot. 


9. 

CoPARCENARY may alſo be diſſolved, by deſtroying any of 
it's three conſtituent unities. 

10. 

AN eſtate in common is where two or more perſons hold 
lands, poſſibly by diſtin& titles, and for diſtinct intereſts ; but 
by unity of FEI becauſe none knoweth his own ſeveralty. 

11. 

TENANTS in common have therefore an unity of poſſeſſion, 
(without ſurvivorſhip ; being ſeiſed per my, and not per tout; 
but no . ws of title, time, or intereſt. 

I2. L2H! 

Tus eſtate may be created, 1. By difolring the conſtituent 
unities of the two former; 2. By expreſs limitation in a grant : 
and may be deſtroyed, 1. By uniting the ſeveral titles in one te- 
nant ; 2. By partition of the land. | 


CHAT. 
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C HAP. XIII. 


Of the TITLE 7 THIN GS REAL, in general. 


1. 
Tir TE to things real is the means whereby a man cometh 
to the juſt poſſeſſion of his property. 
| 2. 
HEREIN may be conſidered, 1. A mere or naked poſſeſſion. 
2. The right of poſſeſſion; which is, 1ſt, an apparent, 2dly, ar 
actual, right. 3. The mere right of property. 4. The con- 


junction of actual poſſeſſion with both theſe W which con- 
ſtitutes a perfect title. 


CHAT. XIV. 
Of TITLE by DES CEN. 


r. 
H E title to things real may be reciprocally ques or 
loſt, 1. By deſcent, 2. By purchaſe. 
1. | 
Dzscexr is the means er a man, on the death of his 


anceſtor, acquires a title to his eſtate, in right of repreſentation, 
as his heir at law. 


To underſtand the doctrine of deſcents, we muſt form a clear 
notion f conſanguinity ; which is the connexion, or relation, of 
perſons deſcended from the ſame ſtock or common anceſtor ;. and: 
it Wn, I. Lincal, where one of the kinſmen is lineally deſcended: 


from: 
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from the other. 2. Collateral, where they are lineally deſcended, 


not one from the other, but both from the ſame common an- 
ceſtor. 


8 4. 
Tux rules of deſcent, or canons of inheritance, obſerved by 
the laws of England, are theſe ; 


I. 
In HERITANCES ſhall lineally deſcend, to the iſſue of the perſon 
laſt actually ſeiſed, in Leng, but ſhalt never lineally aſcend. 


THz male iſſue ſhall be admitted before the female. 
III. 

WHERE there are two or more males in equal degree, che eldeſt 

only ſhall inherit ; ; but the females all together. 
N 

THe lineal deſcendants, 52 mfinitum, of any perſon og ns Mall 
repreſent their anceſtor ; that is, ſhall ſtand in the ſame place 
as the perſon himſelf would have done, had he been living. 
2 T: 

On failure of lineal deſcendants, or iſſue, of the perſon laſt ſeiſed, 
the inheritance ſhall deſcend to the blood of the firſt purcha- 
ſor ; ſubject to the three preceding rules. --- To evidence 
which blood, the two following rules are eſtabliſhed. 

VI. 

THe collateral heir of the perſon laſt ſeiſed muſt be his next 

collateral kinſman, of the whole blood. 
VII. 

In collateral inheritances, the male ſtocks ſhall be preferred to 
the female; that is, kindred derived from the blood of the 
male anceſtors ſhall be admitted before thoſe from the blood. 


of the female : unleſs where the lands have, 1 in fact, deſcended 
from a female. 


CH Ap. 


* 
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C HAP. XV. 
Of TiTLz by PURCHASE; and, firſt, by Escnurar. 


i 
URCHASE, or perquiſition, is the poſſeſſion of an eſtate 
which a man hath by his own act or agreement; and not 
by the.mere act of law, or deſcent from any of his anceſtors. 
This includes, 1. Eſcheat. 2. Occupancy. 3. Preſcription. 
4. Forfeiture. 5. Alienation. | 
A 4. 
ESCHEAT is where, upon deficiency of the tenant's inherit- 
able blood, the eſtate falls to the lord of the fee. 
INHERITABEE blood is wanting to, 1. Such as are not related 
to the perſon laſt ſeiſed. 2. His maternal relations in paternal 
inheritances, and vice verſa. 3. His kindred of the half blood. 
4. Monſters. 5. Baſtards. 6. Aliens, and their iſſue. 7. Per- 
ſons attainted of treaſon or felony. 8, Papiſts, in reſpe& of 
themſelves only, by the ſtatute law. 


C HAP. XVI. 
Of Titus by Occurancy. 


E. 
CCUPANCY is the taking poſſeſſion of thoſe things, 
which before had no owner. 
"= 


THvus, at the common law, where tenant pur auter vie died 
during the life of ce/tuy que vie, he, who could firſt enter, might 
ee lawfully 
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lawfully retain the poſſeſſion ; unleſs by the original grant the 
heir was made a ſpecial occupant. | 


Tux law of derelictions and alluvions has narrowed the title 
by occupancy. 


Cuare. XVII. 
Of TiTrLz by PRESCRIPTION. 


I. 

RESCRIPTION (as diſtinguiſhed from cuſtom) is a 

perſonal immemorial uſage of enjoying a right in ſome incor- 
poreal hereditament, by a man, and either his anceſtors or thoſe 
whoſe eſtate of inheritance he hath : of which the firſt is called 
preſcribing in his anceſtors, the latter in a gue eftate. 


Cryar, XVIII. 
Of TITIE by FORFEITURE. 


1. 
ORFEITURE is a puniſhment annexed by law to ſome 
illegal act, or negligence, in the owner of things real; 
whereby the eſtate is transferred to another, who is uſually the 
party injured. | 
2. 
FORFEITURES are occalioned, 1. By crimes. 2. By aliena- 
tion, contrary to law. 3. By lapſe. 4. By ſimony. 5. By non- 


performance of conditions. 6. By waſte. 7. By breach of copy- 
bold cuſtoms. 8. By bankruptcy. 


3. FoRFE1- 
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FoRFEITURES for crimes, or miſdemeſnors, are for, 1. Trea- 
ſon. 2. Felony. 3. Miſpriſion of treaſon. 4. Praemunire. 
5. Aſſaults on a judge, and batteries, fitting the courts. 6. Po- 
pith recuſancy, &c. 


ALIENATIONS, or conveyances, which induce a forfeiture, 
are, 1. Thoſe in mortmain, made to corporations contrary to the 
ſtatute law. 2. Thoſe made to aliens. 3. Thoſe made by par- 
ticular tenants, when larger than their eſtates will warrant. 


LAS is a forfeiture of the right of preſentation to a vacant 
church, by neglect of the patron. to preſent within fix calendar 
months. | 
6. 5 
SIMONY is the corrupt preſentation of any one to an eccle- 


ſiaſtical benefice, whereby that turn becomes forfeited to the 
crown. | 


Fox forfeiture by non-performance of conditions, ſee ch. 10. 
Was TE is a ſpoil, or deſtruction, in any corporeal heredita- 
ments, to the prejudice of him that hath the inheritance. 


CoPyHoLD eſtates may have alſo other peculiar cauſes of for- 
feiture, according to the cuſtom of the manor. 
10. 
BANKRUPTCY is the act of becoming a bankrupt ; that is, 
a trader who ſecretes himſelf, or does certain other acts, tending 
to defraud his creditors. (See ch. 22.) 
TONE II. 
By bankruptcy all the eſtates of the bankrupt are transferred 
to the aſſignees of his commiſſioners, to be ſold for the benefit 


of his creditors. 
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CHAT. XIX. 
Of TiTu® by ALIENATION. 


I. 
LIENATION, conveyance, or purchaſe in it's more li- 
mited ſenſe, is a means of transferring real eſtates, wherein 
they are voluntarily reſigned by one man, and accepted by an- 
other. 


2. 
Tr1s formerly could not be done by a tenant, without li- 
cence from his lord ; nor by a lord, without attornment of his 


tenant. 


" - 


ALL perſons are capable of purchaſing ; ; 110 al, chat are in 
xoffeflion of any eſtates, are capable of conveying them: 


unleſs under peculiar diſabilities by law; as being atainted, 


non Compares, infants, under dureſs, feme- coverts, aliens, or 
papiſts. | 5 

ALIENATIONS are made by common aſſurances which are, 
1. By deed, or matter in pait. 2. By matter of record. 3. By 


ſpecial cuſtom. 4. A. deviſe. 
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CHAP, XX, ; 
Of ALIENATION by Dzz». 


1. 
TN aſſurances by deed may be conſidered, 1. It's 1 na- 
ture. 2. It's ſeveral ſpecies. 
| 2. 

A pzES; in general, is the ſolemn act of the parties: being, 
uſually, a writing ſealed and delivered ; and it may be, 1. A 
deed indented, or indenture. 2. A deed poll. 

THE requiſites of a deed are, 1. Sufficient parties, and pro- 
per ſubject- matter. 2. A good and ſufficient conſideration. 
3. Writing on paper, or parchment, duly ſtamped. 4. Legal 
and orderly parts, (which are uſually, 1ſt, the premiſes; ; 2dly, 
the labendum; 3dly, the tenendum; 4thly, the reddendum ; 5thly. 
the conditions; 6thly, the warranty (which i is either ünsel or 
collateral;) >thly, the covenants ; 8thly, the concluſion, (which 
includes the date.) 5. Reading it, if defired. 6. Sealing, and, 
in many caſes, ſigning it alſo. 7. Delivery. 8. We 


A DEED may be avoided, 1. By the want of any of the re- 
quiſites before-mentioned. 2. By ſubſequent matter: as, 1ſt, 
"I or alteration ; 2dly, defacing it's ſeal; 3dly, cancelling 

; 4thly, diſagreeniciit of thoſe, whoſe conſent is neceſſary ; 
1 Tn of a court of 3 


6. 
Drxps which ferve to convey real property, or conveyances, 
are either by common law, or by ſtatute. And, of conveyanoes 
H 2 by 
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by common law, wende are original or primary, others derivative 
or ſecondary. : 

ORIGINAL conveyances are, 1. Feoffments. 2. Gifts. 
3- Grants. 4. Leaſes. 5. Exchanges. 6. Partitions. --- De- 
rivative are, 7. Releaſes. 8. 'Confirmations. 9. Surrenders. 

o. Aſſignments. II. Defeazances. 

8. 
A FEOFFMENT is the transfer of any corporeal hereditament 
to another, perfected by livery of ſeiſin, or delivery of bodily 
poſſeſſion from the feoffor to the feoffee ; without which no 
freehold eſtate therein can be created at common law. 

A) GIFT is properly the conveyance of lands in tail. 

10. 
ARA x is the regular method, by common law, of con- 
veying incorporeal hereditaments. 

11. 

A LtAst is the demiſe, granting, or letting to farm of any 
tenement, uſually for a lefs term than the leſſor hath therein: 
yet ſometimes poſſibly for a greater; according to the regula- 
tions of the 8 and enabling ſtatutes. 

„ 

Ax exchange is the mutual conveyance of equal intereſts, 

the one in conſideration of the other. 
| 13. 

A PA RTIT ION is the diviſion of an. eſtate held in joint- 
tenancy, in coparcenary, or in common, between the reſpective 
tenants ; ſo that each may hold his diſtinct part in ſeveralty. 

14 2 

A RELEASE is the diſcharge or conveyance of a man's right, 
in lands and tenements, to another that hath ſome former eſtate 
in poſſeſſion therein. | : 
15. 

A CONFIRMATION is the conveyance of an eſtate or right in 
ee, whereby a voidable eſtate is made ſure, or a particular eſtate 
is encrealed, 16. A 
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16. 

A SURRENDER is the yielding up of an eſtate for life, or 
years, to him that hath the immediate remainder or reverſion ; 
wherein the particular eſtate may merge. 

| I7. 

AN aſſignment i is the 1 or making over to another, of 
the whole right one has in any eſtate; but uſually in a leaſe, for 
life or years. 

18. 
A DET EAZ AN cx is a collateral deed, made at the ſame time 
with the original conveyance; containing ſome condition, upon 
which the eſtate may be defeated, 

19. 

Cox vE VAN CES by ſtatute depend much on the doctrine of 
uſes and truſts: which are a confidence repoſed in the Zerre- 
tenant, or tenant of the land, that he ſhall permit the profits to 
be enjoyed, according to the directions of ce/tuy gue uſe, or ceſtuy 


due truſt. 


20. | 3.1 A 

THe ſtatute of uſes, having transferred all uſes into actual 
poſſeſſion, (or, rather, having drawn the poſſeſſion to the uſe) 
has given birth to divers other ſpecies of conveyance: 1. A 
covenant to ſtand ſeiſed to uſes. 2. A bargain and ale, enrolled. 
. A leaſe and releaſe. 4. A deed to lead or declare the uſe of 
other more direct conveyances. 5. A revocation of uſes ; being 
the execution of a power, reſerved at the creation of the uſe, 
of recalling at a future time the uſe or eſtate ſo creating. All 


which owe their preſent operation principally to the ſtatute of 


uſes. 


21. 
Janne which do not convey, but only charge real property, 


and diſcharge it, are, 1. Obligations. 2, Recognizances. 3. De- 
ſeazances upon both. 


Cuae. 
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C HAP. XXI. 
Of ALIENATION by Matter of RECORD. 


1. 
88URANC Es by matter of record are where the ſanc- 
tion of ſome court of record is called in, to ſubſtantiate 
and witneſs the transfer of real property. Theſe are, 1. Private 
acts of parliament. 2. The king's grants. 3. Fines. 4. Com- 
mon recoveries. 


2. | 
PRIVATE acts of parliament are a {; of aſſurances, cal- 
culated to. give (by the tranſcendent authority of parliament) 
ſuch reaſonable powers or relief, as are beyond the reach of the 
ordinary courſe of law. 


Ta E king's grants, contained in charters or letters patent, 
are all entered on record, for the dignity of the 4 perſon, 
and ſecurity of the royal revenue. 

A FINE (ſometimes ſaid to be a feoffment of record) is an 
amicable compoſition and agreement of an actual, or fictitious, 
ſuit ; whereby the eſtate in queſtion is acknowleged to be the 
right of one of the parties. 

Tux parts of a fine are, 1. The writ of covenant. 2. The 
licence to agree. 3. The concord. 4. The note: 5. The foot. 
To which the ſtatute hath added, 6. Proclamations. | 

6. 

Fines are of four kinds: 1. Sur cognizance de droit, come ceo 
gue il ad de ſon done. 2. Sur cognizance de droit tantum. 3. Sur 
conceſſit. 4. Sur done, grant, et render; which is a double fine. 


7. THE 
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Tux force and effect of * (when levied by ſuch as have 
themſelves any intereſt in the eſtate) are to aſſure the lands in 
queſtion to the cognizee, by barring the reſpective rights of 
parties, privies, and ſtrangers. . 

A COMMON recovery is by an actual, or fictitious, ſuit or 
action for land, brought againſt the tenant of the freehold ; who 
thereupon vouches another, who undertakes to warrant the te- 
nant's title : but, upon ſuch vouchee's making default, the land 
is recovered by judgment at law againſt the tenant ; who, in 
return, obtains judgment againſt the youchee to recover lands 
of equal value in recompenſe. 

THz force and effect of a recovery are to aſſure lands to the 
recoveror, by barring eſtates tail, and all remainders and rever- 
ſions expectant thereon; provided the tenant in tail either ſuf- 
fers, or is vouched in, ſuch recovery. 

10. | 

THe uſes of a fine or recovery may be directed by, 1. Deeds 
to lead ſuch uſes; which are made previous to the levying or 
ſuffering them. 2. Deeds to declare the uſes ; which are made 
fubſequent. | 


| CHAT. XXII. 
Of ALIENATION by s ECIAL Cus Tom. 


1. 


A SURANCES by ſpecial cuſtom are confined to the 
transfer of copyhold eſtates. | 


. 
THr1s is effected by, 1. Surrender by the tenant into the 
hands of the lord to the uſe of another, according to the cuſ- 
7 tom 
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tom of the manor. 2. Preſentment, by the tenants or homage, 
of ſuch ſurrender. 3. Admittance of the ſurrenderee by the 
lord, according to the uſes expreſſed in ſuch ſurrender. 


ADMITTANCE may alſo be had upon original grants to the 


tenant from the lord, and upon deſcents to the heir from the 
anceſtor, 


CA. XXIII. 
Of ALIENATION by DRVIS E. 


I, 
EVISE is a diſpoſition of lands and tenements, con- 
tained in the laſt will and teſtament of the owner. 

a. 

THis was not permitted by the common law, as it ſtood 
ſince the conqueſt ; but was introduced by the ſtatute law, un- 
der Henry VIII; fince made more univerſal by the ſtatute of te- 
nures under Charles II, with the introduction of additional ſo- 
lemnities by the ſtatute of frauds and perjuries in the ſame reign. 

Tux conſtruction of all common aſſurances ſhould be, 1. A- 
greeable to the intention, 2. --= to the words, of the parties. 
3. Made upon the intire deed. 4. Bearing ſtrongeſt againſt the 
contractor. 5. Conformable to law. 6. Rejecting the latter of 
two totally repugnant clauſes in a deed, and the former in a will. 
7. Moſt favourable in caſe of a devile. 
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Sar. . 


Of TrinGs PERSONAL». 


I. 
HINGS perſonal are comprehended under the general 
name of chattels; which include whatever wants either 
the duration, or the immobility, attending things real. 
2 
In theſe are to be conſidered, 1. Their diſtribution. 2. The 


property of them. 3. The title to that property. 


* 

As to the diſtribution of chattels, they are, 1. Chattels real. 
2. Chattels perſonal. 
. 4. 

CHATTELS real are ſuch quantities of intereſt,. in things 
immoveable, as are ſhort of the duration of freeholds ; being 
limited to a time certain, beyond which they cannot ſubſiſt. 
(See ch. g.) 

5. 

CHATTELS perſonal are things moveable; which may be 
transferred from place to place,- together with the perſon of the 
owner. | 


I CHAT. 
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CHar. XXV. 


Of PRoyERTY #7 THINGS PERSONAL, 


| I. | 
ROPERTY, in chattels perſonal, is either in poſſeſſion, 
or in action. 
2. 
PROPERTY in poſſeſſion, where a man has the actual enjoy- 
ment of the thing, is, 1. Abſolute. 2. Qualified. | 
ABSOLUTE property is where a man has ſuch an exclufive 
right in the thing, that it cannot ceaſe to be his, without his 
own act or default. d 
4. 
QUALIFIED property is ſuch as is not, in it's nature, per- 


manent ; but may ſometimes ſubſiſt, and at other times not 
ſubſiſt. 


5. 

THis may ariſe, 1. Where the ſubject is incapable of abſo- 
lute ownerſhip. 2. From the - peculiar circumſtances of the 
owners. 

| 6. 

PROPERTY in action, is where a man hath not the actual 
occupation of the thing; but only a right to it, ariſing upon ſome 
contract, and recoverable by an action at law. 

THE property of chattels perſonal is liable to remainders, 


expectant on eſtates for life; to joint-tenancy ; and to tenancy 
in common. 


CHAP, 
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CHAT. XXVI. 
Of TITLE to Things perſonal by Occurancy. 


I. 
HE title to things perſonal may be acquired or loſt by, 
1. Occupancy. 2. Prerogative. 3. Forfeiture. 4. Cuſtom. 
. Succeſſion. 6. Marriage. 7. Judgment. 8. Gift, or grant. 
9. Contract. 10. Bankruptcy. 11. Teſtament. 12. Admini- 
ſtration. 
2. 

Occvuyancy ſtill gives the firſt occupant a right to thoſe 
few things, which have no legal owner, or which are incapable 
of permanent ownerſhip. Such as, 1. Goods of alien enemies. 
2. Things found. 3. The benefit of the elements. 4. Animals 


ferae naturae. 5. Emblements. 6. Things gained by acceflion ; 


or, 7. By confuſion. 8. Literary property. 


GauaAa?.. AVI. 


Of TiTLE by PREROGATIVE, and FORFEITURE, 


t. 
Y prerogative is veſted in the crown, or it's grantees, the 
property of the royal revenue; (ſee book I. ch. 8.) and 
alſo the property of all game in the kingdom, with the right of 
purſuing and taking it, 
2. 

By forfeiture, for crimes and miſdemeſnors, the right of 
goods and chattels may be transferred from one man to another ; 
either in part or totally. 

I 2 3. ToTAL 
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Tor Al forfeitures of goods ariſe from conviction of, 1. Trea- 
ſon, and miſpriſion thereof. 2. Felony. 3. Excuſable homicide. 
4. Outlawry for treaſon or felony. 5. Flight. 6. Standing mute. 
7. Aſſaults on a judge; and batteries, ſitting the courts. 8. Prae- 
munire. g. Pretended prophecies. 10. Owling. 11. Reſiding 
abroad of artificers. 12. Challenges to fight, for debts at play. 


©nar XXVIII 
Of TiTLE by Cs Tom. 


1. 
Y cuſtom, obtaining in particular places, a right may be 
acquired in chattels: the moſt uſual of which cuſtoms are 
thoſe relating to, 1. Heriots. 2, Mortuaries. 3. Heir-looms. 
2: 
HER1oTs are either heriot-ſervice, which differs little from 
a rent; or heriot-cuſtom, which is a cuſtomary tribute, of goods 
and chattels, payable to the lord of the fee on the deceaſe of the 
owner of lands. 
MoRTUARIES are a cuſtomary gift, due to the miniſter in 
many pariſhes, on the death of his pariſhioners. 
h | 4. 
HEIR-looms are ſuch perſonal chattels, as deſcend by ſpecial 
cuſtom to the heir, along with the inheritance of his anceſtor. 
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CHAT. XXIX. 
Of TIT IE by Succtss10n, MARRIA OR, and 
JUDGMENT. 


K 
Y ſucceſſion the right of chattels is veſted in corporations 
aggregate; and hkewiſe in ſuch corporations ſole, as are 
the heads and reprefentatives of bodies aggregate. 
a; 

By marriage the chattels real and perſonal of the wife are 
veſted in the huſband, in the ſame degree of property, and with 
the ſame powers, as the wife when ſole had over them ; provi- 
ded he reduces them to poſſeſſion. 

3. 
Tux wife alſo acquires, by marriage, a property in her pa- 


rapliernalia. 


4. 

By judgment, conſequent on a ſuit at law, a man may in 
ſome caſes, not only recover, but originally acquire, a right to 
perſonal property. As, 1. To penalties recoverable by action 
popular. 2. To damages. 3. To coſts of ſuit. 


"4 CHAP, 
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CHAT. XXX. 
Of TiTLz by Gir, GRANT, and CONTRACT. 


I. 
Gir r, or grant, is a voluntary conveyance of a chattel per- 
ſonal in poſſeſſion, without any conſideration or equivalent. 
2. 


A CONTRACT is an agreement, upon ſufficient conſideration, 
to do or not to do a particular thing: and, by ſuch contract, any. 


perſonal property (either in poſſeſſion, or in action) may be 
transferred, | 

ConNTRACTS may be either expreſs, or implied ; --- either 
executed, or executory. | 
4. 

Tu conſideration of contracts is, 1. A good conſideration. 
2. A valuable conſideration; which is, 1. Do, ut des. 2. Facio, 
ut facias. 3. Facio, ut des. 4. Do, ut facias. ; 

Tux moſt uſual ſpecies of perſonal contracts are, 1. Sale or 
exchange. 2. Bailment. 3. Hiring or borrowing. 4. Debt. 


SALE or exchange is a tranſmutation of property from one 


man to another, in conſideration of ſome recompenſe in value. 


BAILMENT is the delivery of goods in truſt ; upon a con- 


tract, expreſs or implied, that the truſt ſhall be faithfully per- 
formed by the bailee. 
. 8. 

H1R1NG. or borrowing is a contract, whereby the poſſeſſion 
of chattels is transferred for a particular time, on condition that 
the identical goods (or, ſometimes, their value) be reſtored at 
the 
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the time appointed ; together with (in caſe of hiring) a ſtipend 
or price for the uſe. 
| 9. 

THis price, being calculated to anſwer the hazard, as well as 
inconvenience, of lending, gives birth to the doctrine of inte- 
reſt, or uſury, upon loans; and, conſequently, to the doctrine 
of bottomry or reſpondentia, and inſurance. 

IO. 

DzBrT is any contract, whereby a certain ſum of money be- 
comes due to the creditor. This is, 1. A debt of record. 2. A 
debt upon. ſpecial contract. 3. A debt upon ſimple contract; 
which laſt includes paper credit, or bills of exchange, and pro- 
miſſory notes. 


CHAF. AAAL 
Of TITLE by BanxRruUPTCY, 


I. 
ANKRUPTCY (as defined in ch. 18.) is the act of be- 
coming a bankrupt. | 


2. 
HEREIN may be conſidered, 1. Who may become a bank- 
rupt. 2. The acts, whereby he may become a bankrupt. 3. The 


proceedings on a commiſſion of bankrupt. 4. How his property 
is transferred thereby. 


3. : 

PERSONS, of full age, uſing the trade of merchandize, by 
buying, and ſelling, and ſeeking their livelyhood thereby, are 
liable to become bankrupts ; for debts of a ſufficient amount. 

+ | 

A TRADER, who endeavours to avoid his creditors, or evade 
their juſt demands, by any of the ways ſpecified in the ſeveral 
ſtatutes of bankruptcy, doth thereby commit an act of bankruptcy. 


5. Tur 


— — —eb 


— — — — 
— ³We p ͤ ee —— — — 
— — — 3 — << m 


— — — —2 — w —— —— —ꝑůꝛp —ͤ— E ˙ AA = 


> —_ — 


—̃ 


| 
| 
| 
| 


— Oc — ——— 


— 
— e K 4 io > 
o VE Inn — —— eons 


— YC — 
— — — 


| 
| 
| 


—— o——_Oe——_ 


— 
e , Oe CO CE Ce Ones 


— — — — . — 
Aro 


—— 


- — 
a — 


6 An ANALYSIS of Book II. 


Tux proceedings on a commilion of bankrupt, ſo far as they 
affect the bankrupt himſelf, are principally by, 1. Petition. 
2. Commiſſion. 3. Declaration of bankruptcy. 4. Choice of 
aſſignees. 5. The bankrupt's ſurrender. 6. His examination. 
7. His diſcovery. 8. His certificate. g. His allowance. 10. His 
indemnity. 


0 6. 


TE property of a bankrupt's perſonal eſtate is, immediately 
upon the act of bankruptcy, veſted by conſtruction of law in the 
aſſignees: and they, when they have collected, diſtribute the 


whole by equal dividends among all the creditors. 


G4 ec . 


Of Tits by TesTAvEeNT, and ADMINISTRATION. 


| e 

ONCERNING teſtaments and adminiſtrations, conſidered 
4, jointly, are to be obſerved, 1. Their original and antiquity. 
2. Who may make a teſtament. 3. It's nature and incidents. 
4. What are executors and adminiſtrators. 5. Their office and 

duty.. | 
2. 
TESTAMENTS have ſubſiſted in England immemorially.; 


| whereby the deceaſed was at liberty to diſpoſe of his, perſonal 


eſtate, reſerving antiently to his wife and children their reaſon- 
able part of his effects. 


3. 
Tux goods of inteſtates belonged antiently to the king; who 


granted them to the prelates to be diſpoſed in pious uſes: but, 


on their abuſe of this truſt in the times of popery, the legiſlature 
— 1 them to — their power to adminiſtrators ex- 


4974 
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4. 

ALL perſons may make a teſtament, unleſs diſabled by, 1. Want 

of diſcretion. 2. Want of freewill. 3. Criminal conduct. 
| * 

TESTAMENTS are the legal declaration of a man's intentions, 
which he wills to be performed after his death. Theſe are, 
1. Written. 2. Nuncupative. 

CS © 

AN executor is he, to whom a man by his will commits the 
execution thereof. 

7 

ADMINISTRATORS are, 1. Durante minore acetate of an in- 
fant executor or adminiſtrator ; or durante abſentia; or pendente 
lite. 2. Cum teſtamento annexo; when no executor is named, or 
the executor refuſes to act. 3. General adminiſtrators ; in pur- 
ſuance of the ſtatutes of Edward III, and Henry VIII. 4. Ad- 
miniſtrators de bonis non; when a former executor or adminiſtra- 
tor dies without completing his truſt. 

8. 

THe office and duty of executors, (and, in many points, of 
adminiſtrators alſo,) are, 1. To bury the deceaſed. 2. To prove 
the will, or take out adminiſtration. 3. To make an inventory. 
4. To collect the goods and chattels. 5. To pay debts ; obſer- 
ving the rules of priority. 6. To pay legacies, either general 
or ſpecific ; if they be veſted, and not lapſed. 7. To diſtribute 
the undeviſed ſurplus, according to he ſtatute of diſtributions. 


Book 
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Bo OE THE THIRD. 


Of PRIVATE WxRoN0® 8. 


CHAPTER I. 
of the REDRE S5 of eRIVaTE WRONGS, by the 


1 mere Ac r of the PARTIES. 


1. 


W vate. 2. Public. 
3 | , 2. 
PRIVATE wrongs, or civil injuries, are an infringement, or 
privation, of the civil rights of individuals, conſidered as indi- 
viduabs. | 
15 
Tu x redreſs of civil injuries is one principal object of the 
laws of England. 
4+ 
Tuis redreſs is effected, 1. By the mere act of the parties. 
2. By the mere operation of law. 43. By both together, or ſuit 


in courts. 


REDREss, by the mere act of the parties, is that which ariſes, 

1. From the ſole act of the party injured. 2. From the joint 
act of all the parties. - 

Or 


RON Gs are the privation of "right; and are, 1. Pri- 
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6. 
Or the firſt ſort are, 1. Defence of one's ſelf, or relations. 
2. Recaption of goods. 3. Entry on lands and tenements. 4. A- 
batement of nuſances. 5. Diſtreſs; for rent, for ſuit or ſervice, 
for amercements, for damage, or for divers ſtatutable penalties ; 
--- made of ſuch things only as are legally daſtreinable ; --- and 
taken and diſpoſed of according to the due courſe of law. 6. Sei- 
ſing of heriots, &c. 
7 
Or the ſecond ſort are, 1. Accord. 2. Arbitration. 


. 
Of RI DRESS by the mere Operation of L aw. 


I. 

EDRESS, effected by the mere operation of law, is, 
I. In the caſe of retainer; where a creditor is executor 
or adminiſtrator, and is thereupon allowed to retain his own debt, 
2. In the caſe of remitter ; where one, who has a good title to 
lands, &c, comes into poſſeſſion by a bad one, and is thereupon 
remitted to his antient good title, which protects his ill- acquired 


poſſeſſion. 


Gaar;. NL 
Of Courts in general. 


I. 
EDRESS, that is effected by the act both of law and 
of the parties, is by ſuit or action in the courts of juſtice. 
2. | . 

HE REIN may be conſidered, 1. The courts themſelves. 
2. The cognizance of wrongs, or injuries, therein. And, of 
courts, 1. Their nature and incidents. 2. Their ſeveral ſpecies. 
K 2 3.A 
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3. y 


A cou is a place wherein Juſtice is judicially adminiſter- 
ed, by officers delegated by the crown : being a court either of 
record, or not of record. 

4. 
INCIDENT to all courts are a plaintiff, defendant, and judge: 
and, with us, there are alſo uſually attorneys; and advocates or 
counſel, viz. either barriſters, or ſerjeants at law. 


G 


Of the exuBL1ic Cou RTS of common Law and 
EqQuirTy. 


bs * 
FANOURTS of juſtice, with regard to their ſeveral ſpecies, 
are, 1. Of a public, or general, juriſdiction throughout 
the realm. 2. Of a private, or ſpecial, juriſdiction. 
2. 
 PuBLic courts of juſtice are, 1. The courts of common law 


and equity. 2. The eccleſiaſtical courts. 3. The military courts. 
4. The maritime courts. 


THE general and public courts of common law and equity 
are, 1. The court of prepoudre. 2. The court-baron. 3. The 
hundred court. 4. The county court. 5. The court of com- 
mon pleas. 6. The court of king's bench. 7. The court of 
exchequer. 8. The court of chancery. (Which two laſt are 
courts of equity as well as law.) 9. The courts of exchequer- 
chamber. 10. The houſe of peers. To which may be added, 
as auxiliaries, 11. The courts of.-afliſe and nf prius. 1 
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CHar. V. 


Of Courts ECCLESIASTICAL, MILITARY, and 
MARITIME, 


I. 
CCLE SIASTICAL courts, (which were ſeparated from 
the temporal by William the conqueror,) or courts chriſ- 
tian, are, 1. The court of the archdeacon. 2. The court of 
the biſhop's conſiſtory. 3. The court of arches. 4. The court 
of peculiars. 5. The prerogative court. 6. The court of de- 
legates. 7. The court of review. 
2. 
Tur only permanent military court is that of chivalry ; the 
courts martial, annually eſtabliſhed by act of parliament, bens 


only temporary. 


Ze | 4 
MARIT INE courts are, 1. The court of admiralty and vice- 
admiralty. 2. The court of delegates. 3. The lords of the 


privy council, and others, authorized by the king's commiſſion, 
for appeals 1 in prize-cauſes. 


C HAP. VI. 


Of Courts of a $PECIaL JURISDICTION, 


I, 
OURTSS of a ſpecial or private juriſdiction are, 1. The 
foreſt courts ; including the courts of attachments, regard, 
ſweinmote, and juſtice-ſeat. 2. The court of commiſſioners of 
ſewers. 
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ſewers. 3. The court of policies of aſſurance. 4. The court 
of the marſhalſea and the palace court. 5. The courts of the 
principality of Wales. 6. The court of the duchy-chamber 
of Lancaſter. 7. The courts of the counties palatine, and other 
royal franchiſes. 8. The ſtannary courts. 9. The courts of 
London, and other corporations: To winch may be referred 
the courts of requeſts, or courts of conſcience; and the modern 
regulations of certain courts baron and county courts. 10. The 


courts of the two univerſities, 


CAA. VII. 
Of the Co NIZZAN CE of private Wrongs. 


1 
Ar L private wrongs or civil injuries are cognizable either in 
the courts eccleſiaſtical, military, maritime, or. thoſe of 
common law. 
7 

Ix juRIES cognizable in the ecclefiaſtical courts are, 1. Pe- 
cuniaty. 2. Matrimonial. 3. Teſtamentary. 

Ze . 

PECUNIARY injuries, here cognizable, are, 1. Subtraction 
of tithes. For which the remedy is by ſuit to compel their pay- 
ment, or an equivalent; and alſo their double value. 2. Non- 
payment of eccleſiaſtical dues. Remedy: by ſuit for payment. 
3. Spoliation. Remedy: by ſuit for reſtitution. 4. Dilapida- 
tions. Remedy: by ſait for damages. 3. Non-repair of the 
church, Cc; and non-payment of church rates. Remedy: by 


ſuit to compel them. 


4. 
MATRIMONIAL injuries are, 1. Jactitation of marriage. 


Remedy : by ſuit for perpetual filence. 2. Subtraction of con- 
85 jugal 
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jugal rights. Remedy: by ſuit for reſtitution. 3. Inhability 
for the marriage ſtate. Remedy: by ſuit for divorce. 4. Re- 
fuſal of decent maintenance to the wife. Remedy: by ſuit for 
alimony. | 

LY 

TESTAMENTARY injuries are, 1. Diſputing the validity of 
wills. Remedy: by ſuit to eſtabliſh them. 2. Obſtructing of 
adminiſtrations. Remedy : by ſuit for the granting them. 4. Sub- 
traction of legacies. Remedy: by ſuit for the payment. 

6. 

Tus courſe of proceedings herein is much conformed to the 
civil and canon law: but their only compulſive proceſs is that 
of excommunication ; which is enforced by the temporal writ 
of fignificauit, or de excommunicato capiendo. 

_ Crv1i1 injuries, cognizable in the court military, or court of 
chivalry, are, 1. Injuries in point of honour. Remedy : by ſuit 
for honourable amends. 2. Encroachments in coat-armour, &c. 
Remedy: by ſuit to remove them. The proceedings are in a 
ſummary method. | 

| g. 

CiviL injuries, cognizable in the courts maritime, are inju- 
ries, in their nature of common law cognizance, but ariſing 
wholly upon the ſea, and not within the precin&s of any county. 
The proceedings are herein alſo much conformed to the civil law. 

| | ME | 

ALL other injuries are cognizable only in the courts of com- 
mon law : of which in the remainder of this book. 

If. 

Two of them are however commiſſible by theſe, and other, 
inferior courts ; viz. 1. Refuſal, or neglect, of juſtice. Reme- 
dies : by writ of procedendo, or mendamus. 2. Encroachment of 
juriſdiction. Remedy: by writ of prohibition. 


CHAP. 
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CH AP. VIII. 


Of WroNGs, and their Remedies, reſpecting the 
Rights of PERSONS. 


0 1. 
N treating of the cognizance of injuries by the courts of 
common law, may be conſidered, 1. The injuries themſelves, 
and their reſpective remedies. 2. The purſuit of thoſe remedies 
in the ſeveral courts. - 
2. 
IN juRIES between ſubject and ſubject, cognizable by the 
courts of common law, are in general remedied by putting the 


party injured into poſſeſſion of that right, whereof he is unjuſtly 


deprived. 
3. 

THr1s is effected, 1. By delivery of the thing detained to the 
rightful owner. 2. Where that remedy is either impoſſible or 
inadequate, by giving the party injured a ſatisfaction in damages. 

RG 1 

Tur inſtruments, by which theſe remedies may be obtained, 
are ſuits or actions; which are defined to be the legal demand 
of one's right : and theſe are, 1. Perſonal. 2. Real. 3. Mixed. 

INJURIES ( whereof ſome are with, others without, fins) 
are, 1. Injuries to the rights of perſons. 2. Injuries. to the 
rights of property. And the former are,. 1. Injuries to the ab- 
ſolute, 2. Injuries to the relative, rights of perſons. 


THE abſolute rights of individuals are, 1. Perſonal ſecurity, 
2. Perſonal liberty. 3. Private property. (See book I. ch. 1.) 
To which the injuries muſt be correſpondent. 


7. 3 
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InJuRIEs to perſonal ſecurity are, 1. Againſt a man's life. 
2. Againſt his limbs. 3. Againſt his body. 4. Againſt his 
health. 5. Againſt his reputation. The firſt muſt be referred 
to the next book. 

1 

InNJuRIEs to the limbs and body are, 1. Threats. 2. Aſ- 
ſault. 3. Battery. 4. Wounding. 5. Mayhem. Remedy: 
by action of treſpaſs, vi ef armis ; for damages. 


INJuURIEs to health, by any unwholſome practices, are re- 

medied by a ſpecial action of treſpaſs, on the caſe; for damages. 
10. | 

INJURIES to reputation are, 1. Slanderous and malicious 
words. Remedy: by action on the caſe ; for damages. 2. Li- 
bels. Remedy: the ſame. 3. Malicious proſecutions. Remedy: 
by action of conſpiracy, or on the caſe ; for damages. 

II. 

THe ſole injury to perſonal liberty is falſe impriſonment. 
Remedies: 1. By writ of, 1ſt, mainprize; 2dly, odio et ata; 
3dly, homrne replegiando ; 4thly, habeas corpus; to remove the 
wrong. 2. By action of treſpaſs ; to recover damages. 

| 12. | 

FoR injuries to private property, ſee the next chapter. 

13. 

InjJuRIEs to relative rights affect, 1. Huſbands. 2. Parents. 
3. Guardians. 4. Maſters. 

14. 
| InJuRits to an huſband are, 1. Abduction, or taking away 
his wife. Remedy: by action of treſpaſs, de uxore rapta et ab- 
dufta ; to recover poſſeſſion of his wife, and damages. 2. Cri- 
minal converſation with her. Remedy: by action on the caſe ; 
for damages. 3. Beating her. Remedy: by action on the caſe, 
per quod conſortium amifit ; for damages. | 


5 | 15. THE 
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Tur only injury to a parent, or guardian, is the abduction 
of their children, or wards. Remedy: by action of treſpaſs, 
de filtts, vel cuſtodiis, raptis vel gbductis; to recover poſſeſſion of 
them, and damages. 

16. 

IN IuRIES to a maſter are, 1. Retaining his ſervants. Re- 
medy : hy action on the caſe ; for damages. 2. Beating them. 
Remedy: by action on the caſe, per quod ſervitium amiſit; for 
damages. 


CHAP: . 


/ Injuries to PERSONAL PROPERTY. 


INJURIE S to the rights of property are either to thoſe of 
. perſonal, or real, property. 
PERSONAL property is either in poſſeſſion, or in action. 


3 
INJuRiEs to perſonal property in poſſeſſion are, 1. By diſ- 
poſſeſſion. 2. By damage, while the owner remains in poſſeſſion. 
b 4. 
DispossEssIoN may be effected, 1. By an unlawful taking. 
2. By an unlawful detaining. 


Fox the unlawful taking of goods and chattels perſonal, the 
remedy is, 1. Actual reſtitution; which (in caſe of a wrongful 
diſtreſs) is obtained by action of replevin. 2. Satisfaction in 
damages: iſt, in caſe of reſcous, by action of ręſcous, pound- 
breach, or on the caſe; 2dly, in caſe of other unlawful takings, 
by action of treſpaſs, or trover. 


6. Fo 
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6. 

Fo x the unlawful detaining of goods lawfully taken, the 
remedy is alſo, 1. Actual reſtitution ; by action of replevin, or 
detinue. 2. Satisfaction in damages; by action on the caſe, for 
trover and converſion. 

For damage to perſonal property, while in the owner's poſ- 
ſeſſion, the remedy is in damages; by action of treſpaſs vi ef 
armis, in caſe the act be immediately injurious ; or by action of 
treſpaſs on the caſe, to redreſs conſequential damage. 

. 3 

InJuRIEs to perſonal property, in action, ariſe by breach of 

contracts, 1. Expreſs. 2. Implied. 


BREACHES of expreſs contracts are, 1. By non-payment of 
debts. Remedy: 1ſt, ſpecific payment; recoverable by action 
of debt. 2dly, Damages for non-payment ; recoverable by ac- 
tion on the caſe. 2. By non-performance of covenants. Re- 
medy : by action of covenant, 1ſt, to recover damages, in co- 
venants perſonal; 2dly, to compel performance in covenants real. 


3. By non-performance of promiſes, or afſumpfits. Remedy: 
by action on the caſe ; for damages. 


10. 

IMPLIED contracts are ſuch as ariſe, 1. From the nature and 
conſtitution of government. 2. From reaſon and the conſtcuc- 
tion of law. 

. 

BREACHES of contracts, implied in the nature of govern- 
ment, are by the non-payment of money which the laws have 
directed to be paid. Remedy: by action of debt; (which, in 
ſuch caſes, is frequently a popular, frequently a gui tam action) 
to compel the ſpecific payment; — or, minen, by action 
on the caſe ; for damages. 

12. 

BREACHES of contracts, implied in reaſon and conſtruction 

of law, are by the non - performance of legal preſumptive a/- 


Pr oh fumpſits © 
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fſumpſits : for which the remedy is in damages; by an action 
on the caſe, on the implied af/ump/its, 1. Of a quantum meruit. 
2. Of a quantum valebat. 3. Of money expended for another. 
4. Of receiving money to another's uſe. 5. Of an mul com- 
putaſſent, on an account ſtated ; (the remedy on an account un- 
ſtated being by action of account.) 6. Of performing one's 
duty, in any employment, with integrity, diligence, and {kill. 
In ſome of which caſes an action of deceit (or on the caſe, in 
nature of deceit) will lie. 


CH & #. > 
Of Injuries to REAL Property ; and, firſt, of D1s- 


POSSESSION, or OUSTER, of the FREEHOLD. 


I. 
NJURIES affecting real property are, 1. Ouſter, 2. Treſ- 
paſs. 3. Nuſance. 4. Waſte. 5. Subtraction. 6. Diſ- 


turbance. 


2. 
OusrER is the amotion of poſſeſſion; and is, 1. From 
frecholds. 2. From chattels real. 


OvusTER from freeholds 1s effected by, 1. Abatement. 2. In- 
truſion. 3. Diſſeiſin. 4. Diſcontinuance. 5. Deforcement. 


4. 
ABATEMENT is the entry of a ſtranger, after the death of 


the anceſtor, before the heir. 


INTRUS10N is the entry of a ſtranger, after a particular eſtate 
of freehold is determined, before him in remainder or reverſion. 
6. 

Diss Is ix is a wrongful putting out of him that is ſeiſed of 
the freehold. | 


7. Dis- 
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DiscoNTINUANCE is where tenant in tail, or the huſband 
of tenant in fee, makes a larger eſtate of the land than the law 
alloweth. R 

DEFORCEMENT is any other detainer of the freehold from 
him who hath the property, but who never had the poſſeſſion. 

Tux univerſal remedy for all theſe is reſtitution or delivery of 
poſſeſſion ; and, ſometimes, damages for the detention. This 1s 
effected, I.. By mere entry. 2. By action poſſeſſory. 3. By 
writ of right. 

10. : 

MERE entry on lands, by him who hath the apparent right 
of poſſeſſion, will (if peaceable) deveſt the mere poſſeſſion of a 
wrongdoer. But forcible entries are remedied by immediate 
reſtitution, to be given by a juſtice of the peace. 

| I1. 

WHERE the wrongdoer hath not only mere poſſeſſion, but 
alſo an apparent right of poſſeſſion, this may be deveſted by 
him who hath the actual right of poſſeſſion, by means of the 
poſſeſſory actions of writ of entry, or aſſiſe. 

12. 

A wRIT of entry is a real action, which diſproves the title 
of the tenant, by ſhewing the unlawful means, under which he 
gained or continues poſſeſſion. And it may be brought, either 
againſt the wrongdoer himſelf ; or in the degrees, called the per, 
the per and cui, and the po. 

| 13. , 

An aſſiſe is a real action, which proves the title of the de- 
mandant, by ſhewing his own, or his anceſtor's, poſſeſſion. And 
it may be brought either to remedy abatements ; viz. the afliſe 


of mort d ancęſtor, Tc : or to remedy recent diſſeiſins; viz. the 
aſſiſe of novel diſſeifin. 


14. WHERE 
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14. 
Wurkk the wrongdoer hath gained the actual right of poſ- 


ſeſſion, he who hath the right of property can only be remedied 


by a writ of right, or ſome writ of a ſimilar nature. As, 
1. Where ſuch right of poſſeſſion is gained by the diſcontinuance 
of tenant in tail. Remedy, for the right of property : by writ 


of formedon. 2. Where gained by recovery in a poſſeſſory action, 
had againſt tenants of particular eſtates by their own default. 


Remedy: by writ of quod ei deforceat. 3. Where gained by re- 
covery in a poſſeſſory action, had upon the merits. --- 4. Where 
gained by the ſtatute of limitations. --- Remedy, in both caſes: 
by a mere writ of right, the higheſt writ in the law. 


Cnae. XI. 


Of DiseossEss10N, or OUsTER, of CHATTELS real. 


I. 
USTER from chattels real is, 1. From eſtates by ſtatute 
and elegit. 2. From an eſtate for years. 
2. 
OusTER, from eſtates by ſtatute or e/egif, is effected by a 
kind of diſſeiſin. Remedy: reſtitution, and damages: by aſſiſe 
of novel diſſeiſin. 


OvsTER, from an eſtate for years, is effected by a like diſ- 
ſeiſin or ejectment. Remedy: reſtitution, and damages; z I. By 
writ of gecklione Armae. 2. By writ of quare ejecit infra terminum. 


7 4. 
A wRIT of ane firmae, or action of treſpaſs i in ejectment, 


lieth where lands, Ec, are let for a term of years, and the leſ- 


ſee is ouſted or ejected from his term; in which caſe he ſhall 
recover poſſeſſion of his term, and damages. 
5. Tris 
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TH1s is now the uſual method of trying titles to land, in- 
ſtead of an action real: viz. by, 1. The claimant's making an 
actual (or ſuppoſed) leaſe upon the land to the plaintiff. 2. The 
plaintiff's actual (or ſuppoſed) entry thereupon. 3. His actual 
(or ſuppoſed) ouſter and ejectment by the defendant. For which 
injury this action is brought, either againſt the tenant, or (more 
uſually) againſt ſome caſual, or fictitious, ejector; in whoſe ſtead 
the tenant may be admitted defendant, on condition that the 
leaſe, entry, and ouſter be confeſſed, and that nothing elſe be 
diſputed but the merits of the title, claimed by the leſſor of the 
plaintiff. | 

6. 

A wRIT of quare ejecit infra terminum is an action of a ſimi- 
lar nature; only not brought againſt the wrongdoer or ejeQor 
himſelf, but ſuch as are in poſſeſſion under his title. 


Car AH. 
Of TRESPASS. 


1. 

RESPASS is an entry upon, and damage done to, an- 

other's lands, by one's ſelf, or one's cattel; without any 
lawful authority, or cauſe of juſtification: which is called a 
breach of his cloſe. Remedy: damages; by action of treſpaſs, 
quare clauſum fregit : beſides that of diſtreſs, damage feaſant. 
But, unleſs the title to the land came chiefly in queſtion, or the 
treſpaſs was wilful or malicious, the plaintiff (if the damages be 
under forty ſhillings) ſhall recover no more coſts than damages. 


C HAP. 
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Cuae. XIII. 
Of NusANCE. 


1. 

US AN CE, or annoyance, is any thing that worketh 
damage, or inconvenience: and it is either a public and 
common nuſance, of which in the next book; or, a private 
nuſance, which is any thing done to the hurt or annoyance of, 
1. The corporeal, 2. The incorporeal, hereditaments of another. 
2. 

Tux remedies, for a private nuſance, (beſides that of abate- 
ment,) are, 1. Damages; by action on the caſe ; (which alſo 
lies for ſpecial prejudice by a public nuſance.) 2. Removal 
thereof, and damages; by aſſiſe of nuſance. 3. Like removal, 
and damages; by writ of quod permittat profternere. 


CHAP. I. 
Of WasTs, 


| I. 

AST E is a ſpoil and deſtruction in lands and tenements, 
/ to the injury of him who hath, 1. An immediate inte- 
reſt (as, by right of common) in the lands. 'S, The remainder 

or reverſion of the inheritance. 

2. 

TE remedies, for a commoner, are reſtitution, and damages ; 
by aſſiſe of common: or, damages only; by action on the caſe. 
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Tux remedy for him in remainder, or reverſion, is, 1. Pre- 
ventive : by writ of eſtrepement at law, or injunction out of 
chancery ; to ſtay waſte. 2. Corrective : by action of waſte ; to 
recover the place waſted, and damages. | 


. 


- Of SUBTRACTION. 


1. 

UBTRACTION is when one, who owes ſervices to an- 

other, withdraws or neglects to perform them. This may 

be, 1. Of rents, and other ſervices, due by tenure. 2. Of 
thoſe due by cuſtom. 

8 

Fox ſubtraction of rents and ſervices, due by tenure, the 

remedy is, 1. By diſtreſs; to compel the payment, or perfor- 

mance. 2. By action of debt. 3. By aſſiſe. 4. By writ de con- 


ſuetudinibus et ſervitiis; - to compel the payment. 5. By writ 


of ceſſavit; --= and 6. By writ of right fur di/claimer ; — to re- 
cover the land itſelf. 


To remedy the oppreſſion of the lord, the law has alſo given, 

I. The writ of ze injuſte vexes 2. The writ of meſne. 
. 4. 

Fo x ſubtraction of ſervices, due by cuſtom, the remedy is, 
1. By writ of eta ad molendinum, furnum, torrale, &c; to 
compel the performance, and recover damages. 2. By action on 
the caſe; for damages only. 


M Car. 


e . . 
* 


go An Lrti+eia of Book III. 


Cu AP. XVI. 


Of Dis TURBANCE. 


I. | 
ISTURBANCE is the hindering, or difquieting, the 
owners of an incorporeal hereditament, in their regular 
and lawful enjoyment of it. 
9. 
| DisTURBANCES are, 1. Of franchiſes. 2. Of commons. 
3. Of ways. 4. Of tenure. 5. Of patronage. 


* in 
D18TURBANCE, of franchiſes, is remedied by a ſpecial action 
on the caſe; for damages. 
| * 
Dis TUR BAN CR, of common, is, 1. Intercommoning with- 
out right. Remedy: damages; by an action on the caſe, or of 
treſpafs: beſides diſtreſs, damage feaſant; to compel ſatisfac- 
tion. 2. Surcharging the common. Remedies : diſtreſs, damage 
feaſant ; to compel ſatisfaction: action on the caſe ;. for damages: 
or, writ of admeaſurement of paſture ; to apportion the com- 
mon; --- and writ de ſecunda ſuperoneratione; for the ſupernu- 
merary cattel, and damages. 3. Encloſure, or obſtruction. Re- 
medies : reſtitution of the common, and damages; by aſſiſe of 
novel diſſei/in, and by writ of quod permittat : or, damages only ; 3 
by action on the caſe. 
n of ways, is the obſtruction, 1. Of a way 
in groſs, by the owner of the land. 2. Of a way appendant, 
by a ſtranger. Remedy, for both: - qmages z by action on the 


caſe. 


 DisTURBANCE, of tenure, by driving away tenants, is re- 
medied by : a ſpecial action on the caſe ;. for damages. 
7. DisTVuR- 
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Dis TUR BANCE, of patronage, is the hindrance of a patron 
to preſent his clerk to a benefice ; whereof uſurpation, within 
ſix months, is now become a ſpecies. 

8. 

Dis TURBERS may be, 1. The pſeudo-patron, by his wrong- 
ful preſentation. 2. His clerk, by demanding inſtitution. 3. The 
ordinary, by refuſing the clerk of the true patron. 


Tur remedies are, 1. By aſſiſe of darrein preſentment ; 2. By 
writ of quare impedit ; --- to compel inſtitution and recover da- 
mages: conſequent to which are the writs of quare incumbravit, 
and guare non admiſit; for ſubſequent damages. 3. By writ of 


right of advowſon ; to compel inſtitution, or eſtabliſh the per- 
manent right. 


CHare., XVII. 
Of INjuRits, proceeding from, or affecting, the 


CROWN. 


I, 


1 NJURIES, to which the crown is a party, are, 1. Where 


the crown is the aggreſſor, 2. Where the crown is the ſuf- 
ferer. 
FL 
Tux crown is the aggreſſor, whenever it is in poſſeſſion of 
my property to which the 2 hath a right. 


Tall is remedied, 1. By petition of right ; where the right 
is grounded on facts diſcloſed in the petition itſelf. 2. By mon- 


trans de droit; where the claim is grounded on facts, already 


appearing on record. The effect of both which is to remove the 
hands (or poſſeſſion) of the king. 


M 2 4. Wurz 
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WHERE the crown is the ſufferer, the king's remedies are, 
1. By ſuch common law actions as are conſiſtent with the royal 
dignity. 2. By inqueſt of office, to recover poſſeſſion : which, 
when found, gives the king his right by ſolemn matter of re- 
cord; but may afterwards be traverſed by the ſubject, 3. By 
writ of /c:re factas, to repeal the king's patent or grant. 4. By 
information of intruſion, to give damages for any treſpaſs on the 
lands of the crown ; or of debt, to recover monies due upon 
contract, or forfeited by the breach of any penal ſtatute ; or 
ſometimes (in the latter caſe) by information in rem : all filed in 
the exchequer ex icio by the king's attorney-general. 5. By 
writ of quo warranto, or information in the nature of ſuch writ ; 
to ſeiſe into the king's hands any franchiſe uſurped by the ſub- 
je, or to ouſt an uſurper from any public office. 6. By writ 
of mandamus, unleſs cauſe; to admit or reſtore any perſon in- 
titled to a franchiſe or office : to which if a falſe cauſe be re- 
turned, the remedy is by traverſe, or by action on the caſe for 
damages; and, in confequence, a peremptory mandamus, or writ 
of reſtitution. 


Cuar, XVIII 


Of the Pursu1T of Remedies by ACTION; and, 
|; firſt, of the ORIGINAL Warr, 


| . 
HE purſuit of the ſeveral remedies, furniſhed by the laws 
of England, is, 1. By action in the courts of common 

law. 2. By proceedings in the courts of equity. 

8 

OF an action in the court of common pleas (originally the 
proper court for proſecuting civil ſuits) the orderly parts are, 
1. The original writ, 2. The proceſs. 3. The pleadings. 
4. The 
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4. The iſſue, or demurrer. 5. The trial. 6. The judgment. 
7. The proceedings in nature of appeal. 8. The execution. 
THz original writ is the beginning or foundation of a ſuit, 
and is either optional (called a praecipe) commanding the defen- 
dant to do ſomething in certain, or otherwiſe ſhew cauſe to the 
contrary ; or peremptory (called a / feceri? te ſecurum) com- 
manding, upon ſecurity given by the plaintiff, the defendant to 
appear in court, to ſhew wherefore he hath injured the plaintiff : 


both iſſuing out of chancery under the king's great ſeal, and re- 
turnable in bank during term-time. 


„ Ad. 
Of ProcEss. 


$5 
ROCESS is the means of compelling the defendant to 
appear in court. 
2. 

Tris includes, 1. Summons. 2. The writ of attachment, 
or fone ; which is ſometimes the firſt or original proceſs. 3. The 
writ of diſtringas, or diſtreſs infinite. 4. The writs of capias ad 
reſpondendum, and teſtatum capias or, inſtead of theſe, in the 
king's bench, the bill of Middleſex, and writ of /atitat ; --- 
and, in the exchequer, the writ of quo minus, 5. The alias and 
pluries writs. 6. The exigent, or writ of exigi factas, procla- 
mations, and outlawry. 7. Appearance, and common bail. 


8. The arreſt. 9. Special bail, firſt to the ſheriff, and then to 


the action. 


$4 H. A. 1 * 
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CHAT. XX. 
0 / PLEADINGS. 


t. 
LEADINGS are the mutual altercations of the plaintiff 
and defendant in writing; under which are comprized, 
1. The declaration or count; (wherein, incidentally, of the 
viſne, nonſuit, retraxit, and diſcontinuance.) 2. The defence, 
claim of cognizance, imparlance, view, oyer, aid-prayer, voucher, 
or age. 3. The plea; which is either a dilatory plea, (1ſt, to 
the juriſdiction; 2dly, in diſability of the plaintiff; 3dly, in 
abatement :) or it is a plea to the action; ſometimes confeſſing 
the action, either in whole, or in part; (wherein of a tender, 
paying money into court, and ſet-off;) but uſually denying the 
complaint, by pleading either, 1ſt, the general iſſue; or, 2dly, 
a ſpecial bar ; (wherein of juſtifications, the ſtatutes of limita- 
tion, Cc.) 4. Replication, rejoinder, ſurrejoinder, rebutter, 
ſurrebutter, Sc. Therein of eſtoppels, colour, duplicity, de- 
parture, new aſſignment, proteſtation, averment, and other 1 in- 
en of n 


Gu at. XXI. 


Of Issuu and DEMURRER, 


I. 
SSUE. is ken the parties, in a courſe of pleading, come 
to a point affirmed on one fide and denied on the other : 
which, if it be a matter of law, is called a demurrer; if it be 
à matter * fact, ſtill retains the name of an iſſue, of fact. 
= 2. CoNTI- 
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2. 

ConTINUANCE is the detaining of the parties in court from 
time to time, by giving them a day certain to appear upon. And, 
if any new matter ariſes ſince the laſt continuance or adjoutn- 
ment, the defendant may take advantage of it, even after de- 
murrer or iſſue, by alleging it in a plea puis darrein continuance. 
Tux determination of an FM in law, or demurrer, is by 
the opinion of the judges of the court ; which is afterwards 
entered on record. | 


CHA?P. . 
Of the ſeveral Species of TRIAL. 


TRIAL is the examination of the matter of fact put in 
iſſue. 
2. 


THe ſpecies of trials are, 1. By the record. 2. By inſpection. 


3. By certificate. 4. By witneſſes. 5. By wager of battel. 6. By 
wager of law. 7. By jury. 


* 


TRIAL by the record is had, when the exiftence of ſuch re- 
cord is the point in iſſue. 
TRIAL by inſpection or examination is had by the court, 


principally when the matter in iſſue is the evident object of the 
ſenſes. 


TRIAL by certificate is had in thoſe caſes, where ſuch certi- 
ficate muſt haye been concluſive to a jim 4 


6. TRIAL- 
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6. 
TRIAL by witneſſes (the regular method in the civil law) is 
only uſed on a writ of als when the death of the huſband 


is in iſſue. 


TRIAL by wager of battel, in civil caſes, is only had on 2 
writ of right: but, in lieu thereof, the tenant may have, at 
his option, the trial by the grand aſſiſe. 

8. 

TRIAL by wager of law is only had, where the matter in 
iſſue may be ſuppoſed to have been privily tranſacted, between 
the parties themſelves, without the intervention of other wit- 


neſſes. 


C HAP. XXIII. 
Of the Trial by Jux. 


I, 
RIAL by jury is, 1. Extraordinary ; as, by the grand 
aſſiſe, in writs of right; and by the grand jury, in writs 
of attaint. 2. Ordinary. 
2. 

Tur method and proceſs of the ordinary trial by jury is, 
1. The writ of venire facias to the ſheriff, coroners, or eliſors; 
with the ſubſequent compulſive proceſs of 4abeas corpora, or 
diſtringas. 2. The carrying down of the record to the court of 
niſi prius. 3. The ſheriff's return; or panel of, 1ſt, ſpecial, 
2dly, common jurors. 4. The challenges; 1ſt, to the array ; 
2dly, to the polls of the jurors; either, propter honorts reſpectum, 
propter defectum, propter affectum (which is ſometimes a princi- 
pal challenge, ſometimes to the favour,) or, proper delictum. 

The tales de circumſtantibur. 6. The oath of the jury. 7. The 


r 6 which i is either by proofs, Iſt, written; 2dly, parol : 
=== or, 
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or, by the private knowlege of the jurors. 8. The verdict: 
which may be, 1ſt, privy ; 2dly, public; 3dly, ſpecial. 


GU AP AXAIY. 


Of JuDGmMENT, and it's Incidents. 


I. 
HATEVE R is tranſacted at the trial, in the court of 
niſi prius, is added to the record under the name of a 
boſtea: conſequent upon which is the judgment. 
2. 

JuDGMENT may be arreſted or ſtayed for cauſes, 1. Extrin- 
ſic, or dehors the record: as in the caſe of new trials. 2. In- 
trinſic, or within it : as where the declaration varies from the 
writ, or the verdict from the pleadings, and ifſue ; or where the 


caſe, laid in the declaration, is not ſufficient to ſupport the ac- 
tion in point of law. 


; 
WHERE the iſſue is immaterial, or inſufficient, the court may 
award a repleader. 


4. 
JupGMENT is the ſentence of the law, pronounced by the 
court, upon the matter contained in the record. 
+ 
JuDGMENTS are, 1. Interlocutory ; 3 Which are incomplete 
till perfected by a writ of enquiry. 2. Final. 
6. 


CosTs, or expenſes of ſuit, are now the neceſſary conſequence 
of obtaining . 


Pa 


N ES WP 
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. 


Of PrRocEEDINGS, u the Mature of APPEALS. 


| 1. | 
ROCEEDINGS, in the nature of appeals from judg- 
ment, are, 1. A writ of attaint ; to impeach the verdict 
of a jury: which of late has been ſuperſeded by new trials. 
2. A writ of audita guerela ; to diſcharge a judgment by matter 
that has fince happened. 3. A writ of error, from one court of 


record to another; to correct judgments, erroneous in point of 


law, and not helped by the ſtatutes of amendment and jeofails. 
NY | 
WxirTs of error lie, 1. To the court of king's-bench, from 
all inferior courts of record ; from the court of common-pleas 
at Weſtminſter ; and from the court of king's-bench in Ireland. 
2. To the courts of exchequer-chamber, from the law fide of 
the court of exchequer ; and from proceedings in the court of 
king's-bench by bill. 3. To the houſe of peers, from proceed- 
ings in the court of king's-bench by original, and on writs of 
error ; and from the ſeveral courts of exchequer-chamber. 


> 


Pi, EVE 
Of ExECUTI10ON. 


Ts 
—XECUTION is the putting in force of the ſentence or 


judgment of the law: which is effected, 1. Where poſ- 
ſeſſion of any hereditament is recovered ; by writ of habere fa- 


cias ſeifinam, polſeſionem, &c, 2. Where any thing is awarded to 


be 
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| be done or rendered, by a ſpecial writ for that purpoſe : as, by 
4 writ of abatement in caſe of nuſance; retorno habendo, and ca- 
4 pias in withernam in replevin ; diſtringas and ſcire facias in de- 
tinue. 3. Where money only is recovered ; by writ of, 1ſt, ca- 
Pias ad ſatigfaciendum, againſt the body of the defendant; or, 
1 in default thereof, ire facias againſt his bail. 2dly, fer: facias, 
1 againſt his goods and chattels. 3dly, /evari facias, againſt his 
1 goods, and the profits of his lands. 4thly, elegit, againſt his 
Za goods, and the poſſeſſion of his lands. g5thly, extend! factas, 
and other proceſs, on ſtatutes, recognizances, &c, againſt his 
body, lands, and goods. | 


o _ „ 
Of Proceedings in the Courts of EQuI Tv. 


34060 r * 
— 1 
A 


I. 
ATTERS of equity, which belong to the peculiar ju- 
riſdiction of the court of chancery, are, 1. The guar- 


IS | dianſhip of infants. 2. The cuſtody of idiots and lunatics. 
3- The ſuperintendence of charities. 4. Commiſſions of bank- 
rupt. 

2. 


THE court of exchequer, and the duchy-court of Lancaſter, 
have alſo ſome peculiar cauſes, in which the intereſt of the king 
is more immediately concerned. 

EquITY is the true ſenſe and ſound interpretation of the 
rules of law; and, as ſuch, is equally attended to by the An 
of the courts both of common law and equity. 

4. 

THe eſſential 8 whereby the Engliſh courts of equity 

are diſtmguiſhed from the courts of law, are, 1. The mode of 
N 2 proof, 
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proof, by a diſcovery on the oath of the party; which gives a 


Juriſdiction in matters of account, and fraud. 2. The mode of 


trial; by depoſitions taken in any part of the world. 3. The 
mode of relief ; by giving a more ſpecific and extenſive remedy, 
than can be had in the courts of law : as, by carrying agree 
ments into execution, ſtaying waſte or other injuries by injunc- 
tion, directing the ſale of incumbered lands, Sc. 4. The true 
conſtruction of ſecurities for money, by conſidering them merely 
as a pledge. 5. The execution of truſts, or ſecond uſes, in a 
manner analogous to the law of legal eſtates. 

Tur proceedings in the court of chancery, (to which thoſe 
in the exchequer, &c, very nearly conform,) are, 1. Bill. 
2. Writ of ſubpoena; and perhaps, injunction. 3. Proceſs of 
contempt ; viz. (ordinarily) attachment, attachment with pro- 
clamations, commiſhon of rebellion, ſerjeant at arms, and ſe- 
queſtration. 4. Appearance. 5. Demurrer. 6. Plea. 7. An- 
ſwer. 8. Exceptions; amendments ; croſs, or ſupplemental, 
bills; bills of revivor, interpleader, &c. 9. Replication. 10. Iſſue. 
11. Depoſitions, taken upon interrogatories; and ſubſequent 
publication thereof. 12. Hearing. 13. Interlocutory decree ; 
feigned iſſue, and trial; reference to the maſter, and report; 
Se. 14. Final decree. 15. Rehearing, or bill of review. 
16. Appeal to parliament. 
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Book THE FOURTH. 


Of PUBLIC WRON GVS. 


Cuar Tt 


Of the NaTturt of Crimes, and their PUNISHMENT. 


1 
N treating of public wrongs may be conſidered, 1. The ge- 
neral nature of crimes, and puniſhments. 2. The perſons 
capable of committing crimes. 3. Their ſeveral degrees of guilt. 
4. The ſeveral ſpecies of crimes, and their reſpective puniſh- 
ments. 5. The means of prevention. 6. The method of pu- 
niſhment. 
2. 
A CRIME, or miſdemeſnor, is an act committed, or omitted, 
in violation of a public law, either forbidding or commanding it. 
8 3 
CRIMEs are diſtinguiſhed from civil injuries, in that they 
are a breach and violation of the public rights, due to the whole 


community, conſidered as a community. 


FI KP 
PUNISHMENTS may be conſidered with regard to; 1. The 
power; 2. The end; 3. The meaſure ; --- of their infliction. 


5. ThE 
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Tur power, or right, of inflicting human puniſhments, for 
natural crimes, or ſuch as are mala in ſe, was by the law of na- 
ture veſted in every individual; but, by the fundamental con- 
tract of ſociety, is now transferred to the ſovereign power: in 
which alſo is veſted, by the ſame contract, the right of puniſh- 
ing poſitive offences, or ſuch as are mala prohibita. 

6. 

Tur end of human puniſhments is to prevent future offen- 

ces; 1. By amending the offender himſelf. 2. By deterring 


others through his example. 3. ”7 depriving him of the power 
to do future miſchief. 


| 1 
Tux meaſure of human puniſhments muſt be determined by 
the wiſdom of the ſovereign power, and not by any uniform 
univerſal rule: though that wiſdom may be regulated, and aſ- 
ſiſted, by certain general, equitable, principles. 


CHAP 1, 


Of the Perſons BIE of committing Crimes. 


I. 


LL perſons are capable of committing crimes, unleſs 
A there be in them a defect of will: for, to conſtitute a 


legal crime, there muſt be both a vitious will, and a vitious act. 
2. 

Tat will does not concur with the act, 1. Where there is a 
defect of underſtanding. 2. Where no will is exerted. 3. Where 
the act is conſtrained by force and violence. 

3. 
A viTIOUS will may therefore be wanting, in the caſes of, 
1. Infancy. 2. Idiocy, or lunacy. 3. Drunkenneſs ; which 
doth 
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doth not, however, excuſe. 4. Misfortune. 5. Ignorance, or 
miſtake of fact. 6. Compulſion, or neceſſity: which is, iſt, 
that of civil ſubjection; adly, that of dureſs per minas ; zdly, 
that of chooſing the leaſt pernicious of two evils, where one is 
unavoidable ; 4thly, that of want, or hunger; which is no le- 
gitimate excuſe. 
4. 

Tur king, from his excellence and dignity, is alſo incapable 

of doing wrong. 


F 


Of PRINCIPALS and ACCESSORIES. 


5 
HE different degrees of guilt in criminals are, 1. As 
principals. 2. As acceſſories. 
| 2. 
A PRINCIPAL in a crime is, 1. He who commits the fact. 
2. He who is preſent at, aiding, and abetting, the commiſſion. 


AN acceſſory is he who doth not commit the fact, nor is 


preſent at the commiſſion ; but is in ſome ſort concerned therein, 
either before or after. 


4. 
ACCESSORIES can only be in petit treafon, and felony: in 
high treaſon, and miſdemeſnors, all are principals. 


An acceſſory, before the fact, is one who, being abſent when 
the crime is committed, hath procured, counſelled, or com- 
manded another to commit it. 


6. | 
An acceſſory, after the fact, is where a perſon, knowing a 
felony to have been committed, receives, relieves, comforts, or 
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aſliſts the felon. Such acceſſory is uſually entitled to the benefit 
of clergy ; where the principal, and acceſſory before the fact, 
are excluded from it. 


CHare., IV. 
Of Offences againſt Gop and RELIGILON. 


I. 
RIMES and miſdemeſnors, cognizable by the laws of 
England, are ſuch as more immediately offend, 1. God, 
and his holy religion. 2. The law of nations. 3. The king, 
and his government. 4. The public, or common-wealth. 5. In- 
dividuals. 
| 2. 
CRIMEs, more immediately offending God and religion, are, 
1. Apoſtacy. For which the penalty is incapacity, and impri- 
ſonment. 2. Hereſy. Penalty, for one ſpecies thereof : the 
ſame. 3. Offences againſt the eſtabliſhed church. Either, by 
reviling it's ordinances. Penalties: fine; deprivation ; impri- 
ſonment ; forfeiture. --- Or, by nonconformity to it's worſhip : 
1ſt, through total irreligion. Penalty: fine. 2dly, through pro- 
teſtant diſſenting. Penalty : ſuſpended (conditionally) by the to- 
leration act. 3dly, through popery, either in profeſſors of the popiſh 
religion, -popith recuſants convict, or popiſh prieſts. Penalties : 
incapacity ; double taxes; impriſonment ; fines ; forfeitures; 
abjuration of the realm ; judgment of felony, without clergy ; 
and judgment of high treaſon. 4. Blaſphemy. Penalty : fine, 
impriſonment, and corporal puniſhment. 5. Profane ſwearing 
and curſing. Penalty: fine, or houſe.of correction. 6. Witch- 
craft; or, at leaſt, the pretence thereto. Penalty : impriſon- 
ment, and pillory. 7. Religious impoſtures. Penalty, fine, 
impriſonment, and corporal puniſhment. 8. Simony. Penal- 
ties : 
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ties: forfeiture of double value; incapacity. 9. Sabbath- 
breaking. Penalty: fine. 10. Drunkenneſs. Penalty: fine, 
or ſtocks. 11. Lewdneſs, Penalties: fine; impriſonment ; 


houſe of correction. 


CHAP. V. 
Of OrraNces againſt the Law of NaTttoNs. 


| t, 
"HE law of nations is a ſyſtem of rules, deducible by na- 
tural reaſon, and eſtabliſhed by univerſal conſent, to re- 
gulate the intercourſe between independent ſtates. 
Sees 
Is England, the law of nations is adopted in it's full extent, 


as part of the law of the land. 


_ OFFENCEs againſt this law are principally incident to whole 


ſtates or nations; but, when committed by private ſubjects, are 
then the objects of the municipal law. 


CRIMES againſt the law of nations, animadverted on by the 


laws of England, are, 1. Violation of fafe - conducts. 2. In- 
fringement of the rights of embaſſadors. Penalty, in both: ar- 
bitrary. 3. Piracy. Penalty: judgment of felony, without 
clergy. 


O | CHAP, 
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CH AP. VI. 
Of HR TRxEASON. 


Ws 
RIMES, and miſdemeſnors, more peculiarly offending the 
king, and his government, are, 1. High treaſon. 2. Fe- 
lonies injurious to the prerogative. 3. Praemunire. 4. Other 

miſpriſions and contempts. 

5 
Hic treaſon may, according to the ſtatute of Edward III, 
be committed, 1. By compaſſing or imagining the death of the 
king, or queen-conſort, or their eldeſt ſon and heir; demonſtra- 
ted by ſome overt act. 2. By violating the king's companion, 
his eldeſt daughter, or the wife of his eldeſt ſon. 3. By ſome 
_ overt act of levying war againſt the king in his realm. 4. By 
adherence to the king's enemies. 5. By counterfeiting the king's 


great or privy ſeal. 6. By counterfeiting the king's money, or 


importing counterfeit money. 7. By killing the chancellor, 
treaſurer, or king's Juſtices, in the execution of their offices, 


Hi treaſons, created by ſubſequent ſtatutes, are ſuch as 
relate, 1. To papiſts: as, the repeated defence of the pope's 
juriſdiction ; the coming from beyond ſea of a natural-born po- 
piſb prieſt; the renouncing of allegiance, and reconciliation to 


the pope, or other foreign power. 2. To the coinage, or other 
ſignatures of the king: as, counterfeiting (or, importing and 


uttering counterfeit) foreign coin, here current ; forging the fign 
manual, privy fignet, or privy ſeal ; falſifying, Et, the current 
coin. 3. To the proteſtant ſucceſſion : as, correſponding with, 
-or remitting money to, the late pretender's ſons ; endeavouring 
to impede the ſucceſſion ; writing or printing, in defence of any 
pretender's title, or in derogation of the act of ſettlement, or 
of the power of parliament to limit the deſcent of the crown. 

4. THE 
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4. 

Tur puniſhment of high treaſon, in males, is (generally) to 
be, 1. Drawn. 2. Hanged. 3. Embowelled alive. 4. Be- 
headed. 5. Quartered. 6. The head and quarters to be at the 
king's diſpoſal. But, in treaſons relating to the coin, only to 


be drawn, and hanged till dead. Females, in both caſes, are 
to be drawn, and burned alive. 


CHAT. VII. 


Of FeLox1ss, injurious to the Kinec's PrEROGATIVE. 


. 
E LON is that ande which occaſions the total 8 
ture of lands or goods at common law: now uſually alſo 
puniſhable with death, by hanging; unleſs through the Dane 


of clergy. 


2. 

FELONIES, injurious to the king's prerogative (of which ſome 
are within, others without, clergy) are, 1. Such as relate to the 
coin: as, the wilful uttering of counterfeit money, &c ; (to 
which head ſome inferior miſdemeſnors affecting the coinage 
may be alſo referred.) 2. Conſpiring or attempting to kill a 
privy counſellor. 4. Serving foreign ſtates, or enliſting ſoldiers 
for foreign ſervice. 4. Embezzling the king's armour or ſtores. 


5. Deſertion from the king's armies, by land or ſea. 


4. 14. O 2 CH Ax. 
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CHAT. VIII. 


Of PRAEMUNIRE. 


I. 
RAEMUNIRE, in it's original ſenſe, is the offence of 
adhering to the temporal power of the pope, in derogation 
of the regal authority. Penalty : outlawry, forfeitufe, and im- 
priſonment: which hath ſince been extended to ſome offences 

of a different nature. 

2. | 

AMoNG theſe are, 1. Importing popiſh trinkets. 2. Con- 
tributing to. the maintenance of popiſh ſeminaries abroad, or 
popiſh prieſts in England. 3. Moleſting the poſſeſſors of abbey 
lands. 4. Acting as broker in an uſurious contract, for more 
than ten per cent. 5. Obtaining any ſtay of proceedings in 
ſuits for monopolies. 6. Obtaining an excluſive patent for 
gunpowder or arms. 7. Exertion of purveyance or pre-emp- 
tion. 8. Aſſerting a legiſlative authority in both or either 
houſe of parliament. 9g. Sending any ſubject a priſoner beyond 
ſea; 10. Refuſing the oaths of allegiance and ſupremacy. 


11. Preaching, teaching, or adviſed ſpeaking, in defence of the 


right of any pretender to the crown, or in derogation of the 
power of parliament to limit the ſucceſſion. 12. Treating of 
other matters, by the aſſembly of peers of Scotland, convened 
for electing their repreſentatives in parliament. 13. Unwarrant- 
able undertakings by unlawful ſubſcriptions to public funds. 


CH AP. 
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CuaP. IX. 


Of Miseris10Nns and ConNTEMPTS, afedbing 
the KING and GOVERNMENT. 


N./ALISPRISIONS and contempts are all ſuch high offences 
as are under the degree of capital. 
2. 
THesE are, 1. Negative, in concealing what ought to be re- 
vealed. 2. Poſitive, in committing what ought not to be done. 


NEGATIVvE miſpriſions are, 1. Miſpriſion of treaſon. Pe- 
nalty: forfeiture and impriſonment. 2. Miſprifion of felony. 
Penalty : fine and impriſonment. 3. Concealment .of treaſure 
trove. Penalty : fine and impriſonment. 

N 4. 

Pos iT Iv miſpriſions, or high miſdemeſnors and contempts, 
are, 1. Mal- adminiſtration of public truſts, which includes the 
crime of peculation. Uſual penalties : baniſhment ; fines ; im- 
priſonment ; diſability. 2. Contempts againſt the king's prero- 
gative. Penalty: fine, and impriſonment. 3. Contempts againſt 
his perſon, and government. Penalty: fine, impriſonment, and 
infamous corporal puniſhment. 4. Contempts againſt his title. 
Penalties: fine, and impriſonment ; or, fine, and diſability. 
5. Contempts againſt his palaces, or courts of juſtice. Penal- 


ties : fine; impriſonment ; corporal puniſhment ; loſs of right 
hand ; forfeiture. 


CH AP. 
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CHA. 5 
Of Offences againſi public Jus IR. 


. 
RIMES, eſpecially affecting the commonwealth, are of- 
fences, 1. Againſt the public juſtice. 2. Againſt the pub- 
lic peace. 3. Againſt the public trade. 4. Againft the public 
health. 5. Againſt the public police, or oeconomy. 
2. 

OyrFEeNCEs, againſt the public juſtice, are, 1. Embezzling 
or vacating records, and perſonating others in courts of juſtice. 
Penalty : judgment of felony, uſually without clergy. 2. Com- 
pelling priſoners to become approvers. Penalty : judgment of 
felony. 3. Obſtructing the execution of proceſs. 4. Efcapes. 
5. Breach of priſon. 6. Reſcue. --- Which four may, (accord- 
ing to the circumſtances) be either felonies, or. mifdemeſnors 
puniſhable by fine and impriſonment. 7. Returning from tranſ- 
portation. This is felony, without clergy. 8. Taking rewards, 
to help one to his ſtolen goods. Penalty: the ſame as for the 
theft; 9. Receiving ſtolen goods. Penalties : tranſportation ; 
fine; and impriſonment. ro. Theftbote. 11. Common bar- 
retry, and ſuing in a feigned name. 12. Maintenance. 13. Chain- 
perty. - Penalty, in theſe four: fine, and impriſonment. 
14. Compounding proſecutions on penal ſtatutes. Penalty: 
fine, pillory, and diſability. 15. Conſpiracy; and threats of 
accuſation in order to extott money, &c. Penalties : the ville- 
nous judgment; fine; impriſonment; pillory; whipping ; 
tranſportation. 16. Perjury, and ſubornation thereof. Penal- 
ties: infamy; impriſonment ; fine, or pillory; and, ſometimes, 
tranſportation or houſe of correction. 17. Bribery. Penalty: 
fine, and impriſonment. 18. Embracery. Penalty: infamy, 
fine, and impriſonment. 19. Falſe verdict. Penalty : the judg- 

ment 
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ment in attaint. 20. Negligence of public officers, Sc. Pe- 
nalty : fine and forfeiture of the office. 21. Oppreſſion by ma- 
giſtrates. 22. Extortion of officers, --- Penalty, in both: im- 
priſonment, fine, and ſometimes forfeiture of the office. 


| CHare, XI. 
Of OrrRENOES againſt the public PEACE, 


+ 4. 
FFENCES, againſt the public peace, are, 1. Riotous 
aſſemblies to the number of twelve. 2. Appearing ar- 

med, or hunting, in diſguiſe. 3. Threatening, or demanding 
any valuable thing, by letter. --- All theſe are felonies, without 
clergy. 4. Deſtroying of turnpikes, &c. Penalties: whipping ; 
impriſonment ; judgment of felony, with and without clergy. 
5. Affrays. 6. Riots, routs, and unlawful aſſemblies. 7. Tu- 
multuous petitioning. 8. Forcible entry and detainer. - Pe- 
nalty, in all four: fine, and impriſonment. 9g. Going unuſu- 
ally armed. Penalty: forfeiture of arms, and impriſonment. 
10. Spreading. falſe news. Penalty: fine, and impriſonment. 
11. Pretended prophecies. Penalties: fine; impriſonment; 
and forfeiture. 12. Challenges to fight. Penalty: fine, im- 
priſonment, and ſometimes forfeiture. 13. Libels. Penalty: 
fine, impriſonment, and corporal puniſhment. 


CHAP, 
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Cravp. XII. L 
Of OrrxNxCES againſt public TRADE. A 

I. 


FFENCES, againſt the public trade, are, 1. Owling. 
Penalties : fines ; forfeiture ; impriſonment ; loſs of left 

hand ; tranſportation ; judgment of felony. 2. Smuggling. Pe- 
nalties: fines ; loſs of goods; judgment of felony, without 
clergy. 3. Fraudulent bankruptcy. Penalty : judgment of fe- 
lony, without clergy. 4. Uſury. Penalty: fine, and impriſon- 
ment. 5. Cheating. Penalties : fine; impriſonment ; pillory; : 
tumbrel ; whipping, or other corporal puniſhment ; tranſporta- 1 
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tion. 6. Foreſtalling. 7. Regrating. 8. Engroſſing. Pe- 7 
nalties, for all three: loſs of goods; fine; impriſonment; pil- . 
lory. 9. Monopolies, and combinations to raiſe the price of 1 
commodities. Penalties: fines; impriſonment; pillory; loſs - 8 
of ear; infamy; and, ſometimes, the pains of praemunire. 15 
10. Exerciſing a trade, not having ſerved as apprentice. Penal- - 


ty: fine. 11. Tranſporting, or reſiding abroad, of artificers. 
Penalties : fine ; impriſonment ; forfeiture ; incapacity ; be- 
coming aliens. 


| Cray, 
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CH AP. XIII. 
Of Orrx Nos againſt the public HA, and 


the public Po LIE or OE ONO Aux. 


1. 
OFF FENCE 8, again the public health, are, 1. Irregula- 
rity, in time of the plague, or of quarentine. Penalties : 
whipping ; judgment of felony, with and without clergy. 2. Sel- 
ling unwholeſome proviſions. Penalties : amercement ; pillory ; 
fine; impriſonment ; abjuration of the town. 
2. T3 

OFFENCES againſt the public police and oeconomy, or do- 
meſtic order of the kingdom, are, 1. Thoſe relating to clan- 
deſtine and irregular marriages. Penalties : judgment of felony, 
with and without clergy. 2. Bigamy, or (more properly) po- 
lygamy. Penalty: judgment of felony. 3. Wandering, by 
ſoldiers or mariners. 4. Remaining in England, by Egyptians ; 
or being in their fellowſhip one month. Both theſe are felonies, 
without clergy. 5. Common nuſances: iſt, by annoyances or 
purpreſtures in highways, bridges, and rivers; 2dly, by offen- 
ſive trades and manufactures; 3dly, by diſorderly houſes ; 4thly, 
by lotteries ; 5thly, by cottages 3 6thly, by fireworks ; 7thly, 
by eveldroppiog. --- Penalty, in all: fine. --- 8thly, by com- 
mon ſcolding. Penalty: the cucking ſtool. - 6. Idleneſs, diſ- 
order, vagrancy, and incorrigible roguery. Penalties : impriſon- 
ment; whipping ; judgment of felony. 7. Luxury, in diet. 
Penalty : diſcretionary. 8. Gaming. Penalties: to gentlemen, 
fines; to others, fine and impriſonment ; to cheating gameſters, 
fine, infamy, and the corporal pains of perjury. 9. Deſtroying 
the game. Penalties : fines ; and corporal puniſhment. 
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Cnar. XIV. 
Of HO MICID x. 


I. 
RIMES, eſpecially affecting individuals, are, 1. Againſt 
their perſons. 2. Againſt their nen. 3. Againſt 
their property. 
2. 

CRIMES againſt the perſons of individuals, are, 1. By ho- 
micide, or deſtroying life. 2. By other corporal injuries. 

HomMiIC1DE is, 1. Juſtifiable. 2. Excuſable. 3. Felonious. 

Homicipe is juſtifiable, 1. By neceſſity, and command of 
law. 2. By permiſſion of law: 1ſt, for the furtherance of pub- 
lic juſtice ; 2dly, for prevention of ſome forcible felony. 

HomiciDE is excuſable, 1. Per infortunium, or by miſ-ad- 
venture. 2. Se defendendo, or in ſelf-defence, by chance-medley. 
Penalty, in both: forfeiture of goods; which however is par- 
doned of courſe. 

6. 

FzL.ontous homicide is the killing of a human creature with- 
out juſtification or excuſe. This is, 1. Killing one's ſelf. 2. Kill- 
ing another. 

, — 7 

K1LLING one's ſelf, or ſelf- murder, is where one deliberately, 
or by any unlawful malicious act, puts an end to his own life. 
This is felony ; puniſhed by ignominious burial, and forfeiture 
of goods and chattels. 

8. 

KILLING another is, 1. Manſlaughter, 2. Murder. 

9. Max- 
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MANSLAUGHTER is the unlawful killing of another; with- 
out malice, expreſs or implied. This is either, 1. Voluntary, 
upon a ſudden heat. 2. Involuntary, in the commiſſion of tome 
unlawful act. Both are felony, but within clergy; except in 
the caſe of ſtabbing. 

10. 

MURDER is when a perſon, of ſound memory and diſcretion, 
unlawfully killeth any reaſonable creature, in being, and under 
the king's peace; with malice aforethought, either expreſs or 
implied. This is felony, without clergy ; puniſhed with ſpeedy 
death, and hanging in chains, or diſſection. 

I1, 

PETIT treaſon (being an aggravated degree of murder), is 
where the ſervant kills his maſter, the wife her huſband, or the 
ecclefiaſtic his ſuperior. Penalty: in men, to be drawn, and 
hanged ; in women, to be drawn, and burned. 


. 


Of Orrences againſt the PERSONA of INDIVIDUALS. 


1. 

RIMES affecting the perſons of individuals, by other 

corporal injuries not amounting to homicide, are, 1. May- 
hem ; and alſo ſhooting at another. Penalties : fine ; impriſon- 
ment; judgment of felony, without clergy. 2. Forcible ab- 
duction, and marriage or defilement, of an heireſs ; which is 
felony : alſo, ſtealing, and deflowering or marrying, any woman- 
child under the age of fixteen years; for which the penalty is 
impriſonment, fine, and temporary forfeiture of her lands. 
3. Rape; and alſo carnal knowlege of a woman-child under the 


age of ten years, 4. Buggery, with man or beaſt. --- Both 
2 theſe 


** 
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theſe are felonies, without clergy. 5. Aſſault. 6. Battery ; eſ- 
pecially of clergymen. 7. Wounding. Penalties, in all three : 


fine; impriſonment ; and other corporal puniſhment. 8. Falſe 
impriſonment. Penalties: fine; impriſonment ; and (in ſome 
atrocious caſes) the pains of praemunire, and incapacity of office 
or pardon. 9. Kidnapping, or, forcibly ſtealing away the king's 
ſubjects. Penalty: fine; impriſonment ; and pillory. 


Sr AVL 


Of OrrENCES againſt the HABTITATTIONS of 
Individuals. 


| of 
RIMES, affecting the habitations of individuals, are, 
1. Arſon. 2. Burglary. 
a. 

ARSON is the malicious and wilful burning of the houſe, or 
outhouſe, of another man. This is felony; in ſome caſes within, 
in others without, clergy. 

BURGLARY is the breaking and entering, by night, into a 
manſion-houſe; with intent to commit a felony. This is felony, 


without clergy. 
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CHnuar., XVII. 


Of OrrENOES againſt private PROPERTY. 


I. 
RIMES, affecting the private property of individuals, are, 
C1. Larciny, 2. Malicious miſchief. 3. Forgery. 
2. | 
LARCINY is, 1. Simple. 2. Mixed, or compound. 


SIMPLE larciny is the felonious taking, and carrying away, 
of the perſonal goods of another. And it is, 1. Grand larciny ; 
being above the value of twelve pence. Which is felony ; in 
ſome caſes within, in others without, clergy. 2. Petit larciny ; 


to the value of twelve pence or under. Which is alſo felony, 


but not capital ; being puniſhed with whipping, or tranſpor- 
tation. 2 | 77 8 

Mix p, or compound, larciny is that wherein the taking is 
accompanied with the aggravation of being, 1. From the houſe. 
2. From the perſon. 


LARCINIEs from the houſe, by day or night, are felonies 
without clergy, when they are, 1. Larcinies, above twelve pence, 
from a church; --- or by breaking a tent or booth in a market 
or fair, by day or night; the owner or his family being therein ; 
--- or by breaking a dwellinghouſe by day, any perſon being 
therein ; --- or from a dwellinghouſe by day, without breaking, 
any perſon therein being put in fear ; --- or from a dwelling- 
houſe by night, without breaking, the owner or his family be- 
ing therein and put in fear. 2. Larcinies, of five ſhillings, by 
breaking the dwellinghouſe, ſhop, or warehouſe, by day, though 

1 ; no 
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no perſon be therein ; --- or, by privately ſtealing in any ſhop, 
warehouſe, coachhouſe, or ſtable, by day or night, without 
breaking, and though no perſon be therein. 3. Larcinies, of 
forty ſhillings, from a dwellinghouſe or it's outhouſes, without 
breaking, and though no perſon be therein. 

LARCINY from the perſon is, 1. By privately ſtealing, from 
the perſon of another, above the value of twelve pence. 2. By 


_ robbery ; or the felonious and forcible taking, from the perſon 


of another, goods or money of any value, by putting him in 
fear. Theſe are, both, felonies without clergy. An attempt to 
rob is alſo felony. 


7. | | 
Malicious miſchief, by deſtroying dikes, goods, cattel, 
ſhips, garments, fiſhponds, trees, woods, churches, chapels, 
meetinghouſes, houſes, outhouſes, corn, hay, ſtraw, ſea or ri- 
ver banks, hopbinds, .coalmines, (or engines thereunto belong- 
ing) or any fences for incloſures by act of parliament, is felony ; 
and, in moſt caſes, without benefit of clergy. 
8. 
FoRGERY is the fraudulent making or alteration of a writing, 


in prejudice of another's right. Penalties: fine; impriſonment; 


pillory; loſs of noſe and ears; forfeiture; judgment of . 


without clergy. 


Cray. XVIII 
Of the Means of PRZVENTINOG Offences. 


. 
RIMEs and miſdemeſnors may be prevented, by com- 
pelling ſuſpected perſons to give ſecurity: which is effected 
by binding them in a conditional recognizance to the king, taken 
in court, or by a magiſtrate out of court. 


2. THESE 
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2. 
TuxsE recognizances may be conditioned, 1. To keep the 
peace. 2. To be of the good behaviour, 


Tux may be taken by any juſtice or conſervator of the peace, 
at his own diſcretion ; or, at the requeſt of ſuch as are intitled 
to demand the ſame. 

4. a 

"ALL perſons, who have given ſufficient cauſe to apprehend 
an intended breach of the peace, may be bound over to keep 
the peace; and all thoſe, that be not of good fame, may be 
bound to the good behaviour; and may, upon refuſal in either 
caſe, be committed to gaol. 


CHAT. XIX. 
Of CourTs of @ CRIMINAL Jurijſdliction. 


65: 
N the method of puniſhment may be conſidered, 1. The ſe- 


veral courts of criminal juriſdiction. 2. The ſeveral pro- 
ceedings therein. 


2. 

Tux criminal courts are, 1. Thoſe of a public and general 
juriſdiction throughout the realm. 2. Thoſe of a private and 
ſpecial juriſdiction. 

PuBLI1c criminal courts are, 1. The high court of parlia- 
ment; which proceeds by impeachment. 2. The court of the 
lord high ſteward ; and the court of the king in full parliament : 
for the trial of capitally indicted peers. 3. The court of king's 
bench. 4. The court of chivalry. 5. The court of admiralty, 
under the king's commiſſion. 6. The courts of oyer and ter- 
miner, 
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miner, and general gaol - - delivery. 7. The court of quarter- 
ſeſſions of the peace. 8. The ſheriff's tourn. 9. The court- 
leet. 10. The court of the coroner. 11. The court of the 
clerk of the market. . 


n 1 


PRIVATE criminal courts are, 1. The court of the lord 


ſteward, Sc. by ſtatute of Henry VII. 2. The court of the 
lord ſteward, &c. by ſtatute of Henry VIII. 3. The univerſity 
courts. 


U 


Of $UMMARY Convictions. 


1. 
RO CEE DING in criminal courts are, 1. Summary, 
2. . 
2. 
SUMMARY proceedings are ſuch, whereby a man may be 
convicted of divers offences, without any formal proceſs or jury, 
at the diſcretion of the judge or judges appointed by act of 
parliament, or common law. 

Sven are, 1. Trials of offences and frauds againſt the laws 
f exciſe and other branches of the king's revenue. 2. Con- 
victions before juſtices of the peace upon a variety of minute 
offences, chiefly againſt the public police. 3. Attachments for 
n J to the ©; re courts of juſtice. - 
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C HAP. XXI. 
Of ARRESTS, 


1. 
EG UL AR proceedings, in the courts of common law, 
are, 1. Arreſt. 2. Commitment and bail. 3. Proſecu- 
tion. 4. Proceſs. 5. Arraignment, and it's incidents. 6. Plea 
and iſſue. 7. Trial and conviction. 8. Clergy. 9. Judgment, 
and it's conſequences. 10. Reverſal of judgment. 11. Reprieve 
or pardon. 12. Execution. 
| 2. 

AN arreſt is the apprehending, or reſtraining, of one's per- 
ſon; in order to be forthcoming to anſwer a crime, whereof one 
is accuſed or ſuſpected. 

THis may be done, 1. By warrant. 2. By an officer, with- 


out warrant. 3. By a private perſon, without warrant. 4. By 
hue and cry. 


Cn A P, XXII. 


Of CoMmMITMENT and BAIL. 


F. 

oMMITMEN T is the confinement of one's perſon in 
priſon, for ſafe cuſtody, by warrant from proper authority; 

unleſs, in bailable offences, he puts in ſufficient bail, or * 

for his future 9 
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2. 

THE magiſtrate is bound to take reaſonable bail, if offered; 
unleſs the offender be not bailable. 

SUCH are, 1. Perſons accuſed of treaſon ; or, 2. Of murder ; 
or, 3. Of manſlaughter, by indictment; or if the priſoner was 
clearly the ſlayer. 4. Priſon-breakers, when committed for fe- 
lony. 5. Outlaws. 6. Thoſe who have abjured the realm. 
7. Approvers, and appellees. 8. Perſons taken with the mai- 
nour. 9g. Perſons accuſed of arſon. 10. Excommunicated per- 
ſons. 

Tu E magiſtrate may, at his diſcretion, admit or not admit 
to bail, perſons not of good fame, charged with other felonies, 
whether as principals or as acceſſories. 


Ir they be of good fame, he is bound to admit them to bail. 
| "7 

THe court of king's bench, or it's judges in time of vacation, 
may bail in any caſe whatſoever. 


CHAT. XXIII. 
Of the ſeveral Modes of PROSECUT TON. 


I. 
ien or the manner of accuſing offenders, 
is either by a previous finding of a grand jury, as, 1. By 
preſentment. 2. By indictment. Or, without ſuch finding. 
3. By information. 4. By appeal. i 
| ** | 
A PRESENTMENT is the notice taken by a grand jury of any 
offence, from their own knowlege or obſervation. 
3. AN 


Ch. 24. the Laws of ENGLAND: 123 


Ax indictment is a written accuſation of one or more perſons 
of a crime or miſdemeſnor, preferred to, and preſented on oath 


by, a grand jury; expreſſing, with ſufficient certainty, the per- 
ſon, time, place, and offence. 


AN information is, 1. At the ſuit of the king and a ſubject, 
upon penal ſtatutes. 2. At the ſuit of the king only. Either, 
1. Filed by the attorney-general ex icio, for ſuch miſdemeſ- 
nors as affect the king's perſon or government: or, 2. Filed by 
the maſter of the crown-office (with leave of the court of king's 
bench) at the relation of ſome private ſubject, for other groſs 


and notorious miſdemeſnors. All differing from indictments in 
this; that they are exhibited by the informer, or the king's of- 


ficer, and not on the oath of a grand jury. 
AN appeal is an accuſation or ſuit, brought by one private 
ſubje& againſt another, for larciny, rape, mayhem, arſon, or 


homicide ; which the king cannot diſcharge or pardon, but the 
party alone can releaſe. 


CHAT. :AAEV:; 


Of ProctEss pon an INDICTMENT. 


ROCESS to bring in an offender, when indicted in his 
abſence, is, in miſdemeſnors, by venire facias, diſtreſs in- 


finite, and capras; in capital — by Rupee only: and, in 
both, by outlawry. 


2. | 
DuRiNG this ſtage of proceedings, the indictment may be 
removed into the court of king's bench from any inferior juriſ- 
diction, by writ of certiorari facias : and cognizance muſt be 
claimed in places of excluſive juriſdiction. 


Q 2 CHAP. 
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CHAP. XXV. 


Of ARRAIGNMENT, and it's Incidents. 


I, 
RRAIGNMENT is the calling of the priſoner to the 
bar of the court, to anſwer the · matter of the indictment. 
2. 

Ixcip Er hereunto are, 1. The ſtanding mute of the pri- 
ſoner; for which, in petit treaſon, and felonies of death, * 
ſhall undergo the peine fort et dure. 2. His confeſſion: which 
is either ſimple; or by way of approvement. 


C RAT. XXVI. 
Of PrEA, and Iss ux. 


I. 

HE plea, or defenſive matter alleged by the priſoner, may 

be, 1. A plea to the juriſdiction. 2. A demurrer in point 

of law. 3. A plea in abatement. 4. A ſpecial plea in bar; 
which is, 1ſt, auterfoits acguit; 2dly,. auterfoits convitt ; zdly * 
auterfoits attaint ; 4thly, a N 5. The general iſſue, not 


guilty. 
2. 


HEREvuPON iſſue is joined by the clerk of the arraigns, on 
behalf of the king. 


% 


CHnhapP. 


Ch. 25, 28. the Laws of ENGLAND. I25 


Cruare, XXVII. 


Of TRIATL, and Conviction. 


1. 
(RIALS of offences, by the laws of England, were and 
are, 1. By ordeal, of either fire or water. 2. By the 
corſned. Both theſe have been long aboliſhed. 3. By battel, 
in appeals and approvements. 4. "OY the peers of Great-Britain. 
5. By Jury. 
2. | 
THE method and proceſs of trial by jury is, 1. The impa- 
nelling of the jury. 2. Challenges; 1ſt, for cauſe; 2dly, pe- 
remptory. 3. Tales de circumſtantibus. 4. The oath of the jury. 
5. The evidence. 6. The verdict, either general or ſpecial. 


CoNnvicT1oN is when the priſoner pleads, or is found, guilty: 
whereupon, in felonies, the proſecutor is intitled to, 1, His 
expenſes. 2. Reſtitution of his goods. 


Cnar, XXVIII. 
Of the Benefit of CLERRNGv. 
. 18 
EE RGY, or the benefit thereof, was originally derived 
from the uſurped juriſdiction of the popiſh eccleſiaſtics; 
but hath ſince been new modelled by ſeveral ſtatutes, 


2. IT 
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2. 

IT is an exemption of the clergy from any other ſecular pu- 
niſhment for felony, than impriſonment for a year, at the court's 
diſcretion : and it is extended likewiſe, abſolutely, to lay peers, 
for the firſt offence; and to all lay commoners, for the firſt of- 


fence alſo, upon condition of branding, impriſonment, or tranſ- 
portation. 


ALL felonies are intitled to the benefit of clergy, except ſuch 
as are now ouſted by particular ſtatutes. 

4. 

FELoNs, on receiving the benefit of clergy, (though they 

forfeit their goods to the crown,) are diſcharged of all clergy- 


able felonies before committed, and reſtored in all capacities and 
credits. 


#2 & w oe © © © © 


Of JuDGMENT, and it's Conſequences. 


I. 
UDGMENT T (unleſ any matter be offered in arreſt there- 
of) follows upon conviction ; being the pronouncing of that 
- puniſhment which is expreſſly ordained by law. 
2. | 
ATTAINDER of a criminal is the immediate conſequence, 


1. Of having judgment of death pronounced upon him. 2. Of 
outlawry for a capital offence. 


Tu E conſequences of attainder are, 1. Forfeiture to the 
king. 2. Corruption of blood. 


4. FORFEI- 
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FoRFEITURE to the king is, 1. Of real eſtates, upon attain- 
der : in high treaſon, abſolutely, till the death of the late 
pretender's ſons ; --- in felonies, for the king's year, day, and 
waſte ; --- in miſpriſion of treaſon, aſſaults on a judge, or battery 
ſitting the courts; during the life of the offender. 2. Of per- 
ſonal eſtates, upon conviction; in all treaſon, miſpriſion of trea- 
ſon, felony, excuſable homicide, petit larciny, ſtanding mute 
upon arraignment, the above-named contempts of the king's 
courts, and flight. 

CoRRUPTIoON of blood is an utter extinction of all inherit- 
able quality therein: ſo that, after the king's forfeiture is firſt 
ſatisfied, the criminal's lands eſcheat to the lord of the fee; and 
he can never afterwards inherit, be inherited, or have any inhe- 
ritance derived through him. 


. 


Of REveRSAL of JUDGMENT. 


| 1 

UDGMENTS, and their conſequences, may be avoided, 

I. By falſifying, or reverſing, the attainder. 2. By reprieve, 
or pardon. 
2. 

ATTAINDERS may. be falſified, or reverſed, 1. Without a 
writ of error; for matter dehors the record. 2. By writ of er- 
ror ; for miſtakes in the judgment, or record. 3. By act of 
parliament; for favour. 


3. WHEN 
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Wur an outlawry is reverſed, the party is reſtored to the 
ſame plight, as if he had appeared upon the capiar. When a 
judgment, on conviction, is reverſed, the party ſtands as if never 
accuſed, 


CHAP, XXXI. 


Of ReyRiEveE and PARDON. 


1. 
REPRIEVE is a temporary ſuſpenſion of the judgment, 
1. Ex arbitrio judicis. 2. Ex neceſſitate legts ; for preg- 
nancy, inſanity, or the trial of identity of perſon, which muſt 
always be tried n/tanter. 


2. 

A PARDON is a permanent avoider of the judgment by the 
king's majeſty, in offences againſt his crown and dignity; drawn 
in due form of law, allowed in open court, and thereby making 
the offender a new man. 

Tur king cannot pardon, 1. Impriſonment of the ſubject 
beyond the ſeas. 2. Offences proſecuted by appeal. 3. Com- 
mon nuſances. 4. Offences againſt popular or penal ſtatutes, 
after information brought by a ſubject. Nor is his pardon plead- 
able to an impeachment by the commons in parliament. 


CHAP. 


Ch. 32. the Laws of ENGLAND. 129 


Gi + 5d 


Of ExECUTION. 


* 


1. 

XECUTION is the completion of human puniſhment, 

and muſt be ſtrictly performed in the manner which the 

law directs. f 
2. 

Tu warrant for execution is ſometimes under the hand and 
ſeal of the judge; ſometimes by writ from the king ; ſome- 
times by rule of court; but commonly by the judge's ſigning 
the calendar of priſoners, with their ſeparate judgments in the 
margin. 


1 


8 Wo Fab * a 1 . 1 — W > 4 % - - mY ; J — p \ #1 þ \ 4 g 1 * — 1 
Wan 4 HEE oo. W \ 2 wn , 5 * 4 
I ** * = 

* * 


4 
8 of * ** . 
7 0 


1 2 Fc *- y x 2 . 
„ 4 * 
W 


— , 


* N : . hs 1 1 S eee ee 


3 


rern „ 


— — — — — OW WS — — Ws 


A N 


T 5 -& x 


ON 


COLLATERAL CONSANGUINITY, 


IT'S LIMITS, EXTENT, AND DURATION; 


MORE PARTICULARLY AS IT IS REGARDED BY THEF 
STATUTES of ALL SouULs COLLEGE IN THE 
UNIVERSITY OF OXFORD. 


Mgt go ανν iν x yeriahoyinis ATEPANTOLE, arwis Srnetis 
Weapexgm., Lees TIMOO. A. a. d. | 


- £3 tae 


n a 


a 3 nn” * 5 N 0 * N > „ e 1 r Lat; bs dr ee 
— 9s "+ a l - — 4 * A) = 5 * . \ Ee Wd n 
r e 4 C ” 1 * * Ke. 9 Sr he rg; wth ja of 
ES: of w 8 - 
* 
= 4 =s r * * * 
* 1 * 5 * "IR . 
. 
* 
. 
* 
* 
N * 
. 
! - . 
e Ly 
* 4 
. 
- . 
—y 
* 
R * * s 
- 
* 
0 
b 
— 
« 
* * 
* 5 
— 
* - 
| ” 
# 
: * 
4 * 
_- 
* 
, 
* 
= 


ee 


1 O 


THE FIRST EDITION 


In the VEAR M. DCC. L. 


T war the misfortune of the ſociety, upon whoſe account theſe 

papers were originally drawn up, that, about ſeven and twenty 
years fince, a claim was revived upon them; which having lain 
dormant a confiderable time, they with reaſon concluded was then 
become utterly extincꝭ. | 


WauzN. they came to confider this claim, they ſaw clearly the 
abſolute neceſſity there was, for ſetting ſome bounds to the admiſ- 
fron of that conſanguinity, to which (while it laſted) it was their 
duty to pay a proper regard : they imagined, that fince the diſtinc- 
tion of collateral kinſmen from ſtrangers muſt at ſome time or other 
have an end, it had probably expired in the ſpace of three centuries ; 
and, as they were informed that collateral kindred was ſeldom, if 
ever, extended beyond ten degrees at the utmoſt, they ſuppoſed that 
this was the fartheſt period, to which either law or reaſon would 
permit them to extend it in the preſent inſtance. 
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Tu farther conſidered, that this was by no means a matter of 


| mazyference z that if they were not, bound y their ftatutes to admit 


the Claimant, the nature of his claim and ub privileges he infited. 
on were ſuch, that they were abſolutely bound to oppoſe him; and 
that they were no more at liberty to accept of a pretended, than 
they were to refuſe a genuine, faunder's kinſman. 


UPpoN the matureſt deliberation therefore, they ventured to reject 
the claimant, whoſe alliance to the founder (if any As in a remo- 


ter degree than the' tenth, They ventuped' to rejett hin, though a 
vigorous oppoſition was naturally to be expected from the weight of 
his family and friends; and though by the ſame reſolution they con- 


Jequentially excluded the deſcendants of that very perſon, who was 


afterwards to fit in judgment on their conduct. 


Uro principles of the ſame kind their ſucceſſors have ever ſince 
acted ; thoroughly convinced (and that not lightly, but on grounds 
they have never heard anſwered) that all collateral conſanguinity, 
when intitled to peculiar diſtindtions, muſt ſome where or. other 
have à limit; and induſtrious to the utmoſt of their power lo. diſcower, 
what /imit was intended by their founder in this particular caſe- 


BuT as human reaſon is ever fallible and imperſedt, as well. 5 


ſocieties as in private men, the ſucceſs hath not at any time anſwered 


their endeavaurs. It was determined, in the firſt inſtance, that they 
had erred in rejecting the then claimant. And their ſucceſſors have, 
by Jome fatality, fallen into as great errors, whenever they have 


endeavoured to ſet a limit to this claim: it having been conſtantly 


determined, that the different boundaries, which they have tried to 
etabliſh at different times, have not been the proper ones; though 
what the proper boundaries are, hath yet been never adjudged *. 


be college have at ſeveral times (ſince red; determined to acguieſce in that ſuperior 
the firſt publication of this eſſay) applied to judgment, to which the will of the founder hath 


their viſitors for a deciſive interpretation of referred them. But this interpretation hath 
the ſtatute, in reſpett to the duration of tind- been conſtantly refuſed, and the queſtion ad- 


journed 
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IN the mean time, it has given them no ſmall concern, that many 
gentlemen of ſenſe and judgment, but unacquainted with the real 


tate of the caſe, have miſ-interpreted the frequent diſappointments 


which the college have hitherto met with; and been ready to conclude 


from thence, that there muſt have been ſomething very weak [if not 


worſe } in their conduct upon this occaſion. Unfortunate they have 
certainly been, [that, among the variety of boundaries they have 
tried, they ſhould never be able to hit upon the right ) but not blind, 

it is hoped, to the force of truth, nor perverſely obſtinate in a known 
error; ſince the main point which they have all along aſſerted, the 
neceſſity of ſome boundary, has never been decided againſt them ; 
or, if decided at all, has rather been decided in their favour. Yet 
hence unworthy notions have been propagated ; diſingenuous aſperſions 
have been publicly thrown out, and printed invectives been privately 
diſperſed, tending greatly to reflect on a ſociety, which has ahoays 


been ſolicitous to maintain it's reputation, though not at the age 


of it's duty. 


Upon theſe accounts it is, that the author of the Jollowing pa- 


pers has been induced to conſent to their publication ; in order to de- 


monſtrate to the unprejudiced, that the behaviour of the college in 
this affair has been far from deſerving reproach : ſince he hopes that, 


journed till it ſhould come before the viſitor in 


a judicial manner. But when afterwards an 
appeal hath brought it before that tribunal, in 
a method the moſt ſolemn and expenſive that can 
well be deviſed, the moſt reverend judge hath 
uniformly contented himſelf with pronouncing, 
in general, in favour of the appeal then de- 
pending; without giving any reaſon for ſuch 
his opinion, or laying down any principle what- 
ever which might guide the ſociety in the con- 
dudt of future elections. 

Having mentioned this rule of practice in the 
exerciſe of viſitatorial power, I cannot but ſub- 
Join to it another very fingular uſage reſpecting 
the proof of conſanguinity. It matters not (it 


tem, what evidence of the pedigree was f- 


fered to the college at the time of their election 
below. F the appellant is ſo fortunate as, Ly 
ſubſequent proof, to make it out to the viſitor's 
ſatigfaction, the ſociety by having rejected this 
latent kinſman are adjudged to have broken their 
ſtatutes, and the oaths which they touk to 06- 
ſerve them ; they totally forfeit their right of 
eleftion ; and therefore not only the appellant is 
inflated in the fellowſhip which he claims, but 
every other fellowſhip filled up at the ſame 
election is declared to be void and devolved to the 
nomination of the viſitor ; and, to crown all, 
ſome viſitors have proceeded to condemn the col- 
lege in coſts, for not crediting evidence which 
they never ſaw, and for rejefting a pedigree 
which never appeared to be authentic. 

upon 
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pon a fair examination, it will appear ta men of candour and un- 
der/tanding, (for ignorance, which is ever obſtinate, he undertakes 
not to convince) that the notions of the ſociety are neither abſurd 
nor unwarranted ; that the general doctrine they inſiſt on is clear be- 
yond all contradiction ; and that even in thoſe particular caſes, 
wherein it has been determined they have erred, they have at leaſt 
erred upon plaufible grounds, have been miſguided by authorities too 
great for them to diſpute, and been miſtaken upon reaſons tod cogent 
for them to anſwer. 


Tune principal, if not the only, arguments which are urged in 
ſupport of the infinite extenſion of kindred, are conſidered in the courſe 
of this eſſay. Other than theſe the writer does not recollect to have 
heard; unleſs indeed a round aſſertion, ** That no limits have ever 


« been ſet to conſanguinity in any law whatſoever.” The truth of 


this aſſertion, as well as the force of thoſe arguments, muſt be left 
to the opinion of the reader, after his peruſal of theſe papers ; 
which are wholly calculated to ſhew, that the college may ſtill be right 
as to that part of the queſtion, which has yet recetved no final deci- 
ion from authority. To this end they are ſubmitted, with all due 
deference, to competent and impartial judgments; there remainin 
only to add that (as they come entirely from a private hand) the 
feciety, whoſe conduct they propoſe to vindicate, is by no means an- 
fwerable for any miſtakes which may have ariſen, through the un- 
commonneſs of the ſubjeti, or the mexperience of the compiler. 


5 4 K — ' y q 2 TX F * 63 5 > 5 I Pk 43 hk: 8 * 154 08, IV 
= . * 
7 
* r o = - — 
”_ _— h, { x, 7 Vu. %, * "S 4 

2 ? 4 Ges 7% : \ e £ 

Nen A * eee e ; a p & VER = 

l 0 4 #2 s 44 1 . 


4 * { I l * 2 Ln” Y , 
* * * 2 2 $ yo er wu \ 8 —5 1 2 Apa 1 bd 
_. AR 
= * ad * E = * 2 PRs 1 \ ” yy «. N 0 3 * = 


"4, 
2 
F 
p 4 
5 FR 
7 oe 
7 
#2 " * 
== 
* 
1 
2 D 
82 
8 
9 
* 
I 
I 
** 
&q 
- 
. 
m 
2 
. 
1 * 
5. 
5 
* 
«7 
& 
Io: 
K =! 
1 
a +! ö 
* 
» A 
* 
14 
'E 
& 
* 
* 
5 
A 
= 
1 
* 
# 
4 5 
1 
| * 
4 Dy 
4 
a ? 
? * 
4 . 
* 1 
q F 
a 4% 
= . 
by 1.4 
J Y 
— 
5 
vi 
2 
= 5 
x 4 
2 
+ $ 
N „ 
4 
2 * 
, 1 
8 
; 7. 
* 
+ £2 
7 1 J 
12 
* 
'# 
. 
* 
. 
q " 
= 
7 — 
l 
_ 
: ; 
. 
* 
3 
* 


1 


ee 


E i HE fact whereon the preſent queſtion ariſes. page 139. 
The. queſtion itſelf, and it's importance to the college. 140. 
The rule for deciding it, the ſtatute of the founder. ibid. 
How that ſtatute muſt be interpreted. ibid. 
Conſanguinity either finite or infinite. 161d. 
The founder conſidered it as finite. ibid. 
This appears from examining 
I. The words of the ſtatute. 141. 
The words themſelves aſcertained. 76:4. 
They cannot imply infinity, either in their 
Popular, 142. or 
Technical Signification. 143. 
IT. The occaſion of making the ſtatute. 144. 
The founder*s private inducement for giving this preference; ibid. 
This not anſwered by an infinite extenſion of ' kindred : ibid. 
His public inducement for founding the college; 145. 
This alſo not anſwered by an infinite extenſion : ibid. 
Both anſwered by a finite. 146. 
III. The intention of the founder. 147. 
This beſt collected from the two former conſiderations. ibid. 
Three other rules for collecting it: 
1ſt, That ſenſe to be rejected which induces an abſurdity ; ibid. 
The infinity-of kindred induces it's univerſality; 148. 
The abſurd conſequences of its univerſality. 149. 
2dly, That ſenſe to be choſen, which agrees with other laws. 150. 


They never extend kindred infinitely, when taken as it is here. ibid. 


It is here taken in general; not as proximity. ibid. 
General conſanguinity never extended infinitely, 151. 
This appears from the caſe of 
I, Succeſſions, by the 
Civil Law. 152. 
Canon Law. 155. | 
Common law, and therein of the writ of coſinage. 2:4, 
Norman Law. 156. | 
Feodal Law. 157. 
2. Tenure by parage, in the 
Norman law. 160. 
Engliſh law. 161. 
3. Frankmarriage. ibid. 
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4. Writ of right de rationabili parte. 162. 
5. Appeals of death. 163. 
6. Proof of villenage. bid. 


. Prohibitions of marriage. 164. 
Theſe governed in the founder's time by the canon law. 165. 


Conſanguinity well conſidered in that law. ibid. 
It's boundary there. ibid. 
The ſame received in England. 166. 
Neceſſity of ſuch boundary, to prevent multiplicity, ibid. 
The ratio, wherein kindred increaſes. ibid. 
This neceſſity confeſſed by the canoniſts. 170. 
The ſame neceſſity for bounding it here. 172. 
8. Rufuſing a judge, or juror, by the | 
Civil, 172. 
Canon, ibid. 
Common law. 173. 
9. Exception to evidence by the civil and canon law. 175. 
10. Maintenance 
By the Eugliſb law. 176. 
An analogous caſe in the civil. ibid. 
11. Diſtribution of perſonal eſtates. ibid. 
12. A general legacy to kindred, as interpreted 
By the civilians abroad : 178. 
In the courts of equity at home. 179. 
Difference of limits, no reaſon againſt fixing any. 180. 
An objection obviated. 181. 
A parallel caſe how determined. ibid. 
3dly. The character, &c, of the founder to be conlidered 185, 
His public, ibid. and 
Private character. ibid. 
The canonical limit agrees beſt with his character. 186. 
The neceſſity of /ome limit inferred, 
From what has been before urged : ibid, 
From archbiſhop Wake's determination. ibid. 
Nothing now wanted, but to know what it is. ibid. 
Two objections againſt the whole conſidered. 187, 189. 


Concluſion. 190. 
PosrscRI T. 192. 
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COLLATERAL CONSANGUINITY, Ge. 


HE eoLLEGE OF THE SOULS OF ALL FAITHFUL 
PEOPLE DECEASED OF OxXFORD was founded in the 
year of our lord 1438, 16 Henr. VI. by that learned 

and renowned prelate, archbiſhop Chichele ; who, in the ſta- 
tutes which he publiſhed in his life-time for the better govern- 
ment of the ſame, has given a certain degree of preference in 
the election of fellows to his KINSMEN ; and has alſo indulged 
them with certain peculiar privileges, to which none are to be 
admitted, except thoſe who are clearly of his family and blood, 
as contradiſtinguiſhed from ſtrangers : and to the obſervance of 
every part of theſe ſtatutes the warden and fellows are bound by 
a ſolemn oath at their admiſſion. 


IT is therefore to them a matter of very ſerious concern to 
know, what perſons are, or are not, comprehended under ſo 
general a name as that of kindred : for, as on the one hand 
they are bound pofizrvely, to pay reſpect to the blood of their 
founder wherever they meet with it ; ſo on the other hand they 
are bound negatively, not to impart the advantages of kinſmen 
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to ſtrangers. Therefore it ſhall be the buſineſs of the enſuing 
pages to enquire, WHO THESE KINSMEN ARE; or, how far 
that relation can in reaſon be permitted to extend, which enti- 
tles the perſons related to the privileges of kinſmen. 


Tux rule, which muſt govern this enquiry, is undoubtedly 
the ſtatute of the founder; and, if that be at all dubious, or 
applicable to more ſenſes than one, the genuine meaning muſt 
be diſcovered by the ordinary rules of interpretation. Now 
theſe will be much the ſame, whether we are to conſider the 
FOUNDER's ſtatutes as his will, according to the doctrine of 
ſome ; or as a body of laws for the government and direction 
of the ſociety he had inſtituted, which ſeems to be the better 
opinion. For, though all laws interpret bequeſts and legacies 


in the moſt beneficial manner for the perſons intended to receive 


them, yet, in order to find out v0 the perſons intended are, a 
leſs liberal conſtruction is uſed ; and of courſe the ſame rules of 


interpretation muſt prevail, whether we look upon the founder 


in a teſtamentary, or a legiſlative capacity. 


THERE are two lights in which the founder may be thought 
to have conſidered this relation of kindred ; either as ſubſiſting 
and extended in inſinitum, or as bounded at ſome certain period 
and degree. In the following tract it will be attempted to ſhew, 
that he muſt be ſuppoſed to have conſidered it as limited and 


circumſcribed within ſome particular boundary ; and what that 
boundary was, may alſo be, inoldnozally; the ſubject of this en- 


quiry. 


In order to proceed with the greater regularity and certainty, 
we will govern our interpretation by the rules, which have been 
laid down by writers of eminence and indiſputable authority, 
and who cannot be ſuſpected of any biaſs or partiality to either 
fide of the queſtion. Such are Suarez and Puffendorf ; who 
have reduced * all the methods of interpreting laws to three, by 


Suarez de legibus, lib. 6. cap. 1. Puffendorf de Ne. Bom. Iib. 1. c. 17. 
| Con- 
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conſidering, firſt, the very words of the law itſelf, «© verba le- 
gis;” ſecondly, the occaſion of making it, „ratio legis; and 
thirdly, the intention of the maker, or nend legiſlatoris. And 
hence it is manifeſt, that the heads of our enquiry mult be theſe, 
whether from the letter of the ſtatute, the occa/ron of making 
B it, or the probable intentions of the founder, it appears, that the 
kindred by him ſpoken of is to be conſidered as meant to ſub- 
fiſt in inſinitum. 


| 


IT will therefore be firſt neceſſary to aſcertain the words of 
the ſtatute, and then to conſider their force. Now the name, 
which moſt uſually occurs for the perſons intended by the foun- 
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der, is that of conſanguine:* he alſo deſcribes them in this 
manner, illi qui ſunt, vel erunt, de conſanguinitate noſtra et ge- 
2 nere; and again *, % qui de noftro ſanguine fuerint'” So that 
$ the words, upon which the preſent queſtion ariſes, are theſe 

Y three, conſanguinitas, genus, and ſanguts. 

72 | k 8 A 0 3 * # . 
* TEE ſtrict fignification of conſanguinitas, by the civil law, is 
. only that relation which ſubſiſts between brethren born of the 
3 ſame father *; more diſtant kinſmen being comprized under the 

terms agnatio and cognatio. But this ſenſe of the word being ap- 
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parently too confined, we muſt take it, in the more enlarged 
ſenſe of the canon and our municipal laws, to ſignify all colla- 
teral relations; and what Hey are ſhall be preſently aſcertained. 
Genus, in it's proper ſignification, comprehends only a man's li- 
neage, or direct deſcendants from his body; * genus * eff uniu/- 
cujuſque generationis principium, ut avus eft principium multis pro- 


d Statut. de totali numero, Cc. prope fin. d Ibid. 
ae modo et forma et tempore eligendi, &c. Ef. 38. 16.1 & 2. Calvin, lex. voc. 
prope fin. — ade communi annua veſtium, Sc. conſanguinei et conſanguinitas, 
ed init. f Calvin, /ex, vc. genus, 

c Statut. de modo et forma, Cc. prope init, 
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creatis.” But here alſo (as the founder was unmarried) we muſt 
extend the word beyond the proper ſenſe of it, if we would 
make it carry any meaning at all. Sanguis ſignifies properly 
„% cognatio naturalis,” and is by much the moſt extenſive word 
made uſe of, it importing the ſame that conſanguinitas does in 
the canon and common law, 


ALLOWING therefore every one of theſe words to be uſed in 
the largeſt ſenſe it is capable of, the perſons, intended by the 
founder to enjoy the privileges he appoints, will be his coLLA- 
TERAL RELATIONS; that is, ſuch as are the lineal deſcendants 
from ſome one of his lineal anceſtors ; according to that uſual 
definition of the canoniſts, conſanguinitas eft vinculum perſonarum 
ab eodem flipite deſcendentium. A definition, which in the courſe 
of this argument we ſhall frequently have occaſion to refer to; 
and which therefore ſhould be thoroughly conſidered, in order 
to retain an adequate idea of what conſanguinity is, in the ſenſe 
wherein the founder uſes it, and wherein it will conſtantly be 
uſed in the remainder of this eſſay. 


LET us next obſerve the force of the term, conſanguinitas, in 
this it's moſt comprehenſive ſenſe; and ſee whether or no the 
relation which it implies is or can be conſidered as diffuſing it- 
ſelf, ſo as to confer any privilege or diſtinction, without end, 
and without boundary. 


THERE are two ways of conſidering the force of any expreſ- 


fion ; either according to it's natural, or civil, propriety *® ; either 


in it's popular, or technical, ſignification*. If then, in the firſt 
place, we conſider conſanguinity as a popular expreſſion, (which, 
according to Puffendorf ©, is to be underſtood © in famoſo figni- 
« ficatu, quem illi impoſuit non tam proprietas, quam popularis uſus”) 
the common notions of mankind will never teach us to look 
upon collateral kindred (when ſet in oppoſition, or contradiſ- 


* Hid. voc. ſanguis. * i Puffend. bi ſupr. F. 2.& 3. 
Suarez 467 /upr. * Ibid. g. 2. | 


tinction, 
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tinction, to the reſt of mankind in general) as a thing ſubſiſt- 
ing for ever. On the contrary, the affection, the remenibrance, 
the very name of couſins ceaſes after a few deſcents : even the 
ſeveral families, that have of late infiſted on a relation to the 
founder, will hardly in common diſcourſe acknowlege ſuch a re- 
lation between themſelves; though they have generally a much 
nearer communis ſtipes : nay, the very name of cater, or (as it is 
more properly wrote) guater couſins, is grown into a proverb; 
to expreſs, by way of irony, the laſt and moſt trivial degree of 
intimacy and regard. When we ſpeak of our relations, we only 
mean ſuch as are within a few degrees of us; nor do we pre- 
tend to argue, that becauſe all our kinſmen are deſcended from 
one common anceſtor, therefore all who are deſcended from any 
one of our common anceſtors are to be reputed our kinſmen. 


Bor if conſanguinity is not here to be conſidered as a popu- 
lar expreſſion, but rather as a legal term; Puffendorf will tar- 
ther! inform us, that . vocabula artium explicanda ſunt ſecundum 
« definitiones prudentem.” The opinions of the lawyers are there- 
fore to be conſulted ; and I truſt that in the courſe of this eſſay 
it will clearly appear, that no law whatſoever has extended col- 
lateral conſanguinity in igfinitum, when it conſiders it in the ſame 
light wherein it ſtands in the founder's ſtatutes, 

TAKING this then at preſent to be the caſe ; if in common 
ſpeech the conſanguinity here mentioned be never conſidered as 
diffuſing itſelf infinitely, if in it's legal acceptation it ſhould ap- 
pear never to be extended without limit, we need go no farther 
to find out the meaning of a ſtatute, which thoſe whom it moſt 
nearly concerns are ſworn * to interpret ſecundum planum, lite- 


s ralem, et grammaticalem ſenſum.” But leſt the favourers of this 


interpretation ſhould ſeem to ſtick to the letter, .through a fear 
that a farther examination ſhould make againſt them, let us pro- 
ceed to put it to the teſt, according to the two remaining me- 


id. 5. 3. n Juramentum officii cuſtodis et ſociorum. 
thods 
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in proportion to their nearneſs to, or diſtance from him. If 


| a ſhare of his benevolence. A ſtrange kind of inverſe propor- 
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thods of aſcertaining the meaning of any law: and, firſt, the ö 


. 


Now the occaſion of the founder's making this particular 
ſtatute was, undoubtedly, his affection and regard for his kin- 
dred: and theſe motives we muſt ſuppoſe to be greater or leſs, 


therefore we enlarge the circle of his collateral conſanguinity, 
nay, ſet no bounds to it's circumference, the advantages intended 
to thoſe whom he denominates his kinſmen will dwindle into no- 
thing at all. For, the fewer there are that are capable of par- 
taking of a privilege, the privilege is undoubtedly the greater to 
thoſe few that do partake of it ; an excluſive right to a fellow- 
ſhip is certainly an advantage, if confined within a ſtated degree 
of diſtance; but if the limit be thrown down, and a door 
opened to every, even the remoteſt, degree, the privilege leſſens 
in proportion as the numbers that enjoy it encreaſe. 
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WHAT then becomes of the founder's affection to his near 
relations? Did he mean them a benefit, and, at the ſame time, 
by extending it to render it of none effect? Did he mean to 
prefer his diſtant relations (if indeed they are intitled to that 
name) to ſuch as are confeſſedly his near ones? This even the Y 
remote retainers to his family, who call themſelves now-a-days 3 
his kinſmen, will not pretend. And yet this prepoſterous pre- 
ference is the conſequence of an infinite, nay even of a remotely 
finite, extenſion of collateral conſanguinity : the greater diſtance 
they are from the founder, the more likely they will be, on ac- 
count of their ſuperior numbers, to monopolize his bounty, and 
exclude his near relations (if any ſuch there are) from partaking 
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tion! And yet this would have been liable to happen, even at 


the foundation of his college: for, as no preference is given to 
proxi- 
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proximity, but only to kindred in general, his own nephews 
might then have been excluded by ſome herald-made couſin, in 
the twentieth or other more remote degree, 


Tn1is might have been the conſequence, even though it were 
not true, that unbounded collateral conſanguinity muſt neceſſa- 
rily end in its univerſality. But that this is really the caſe ſhall be 
preſently ſhewn, fince ſome have affected to doubt it ; and then 
it muſt be owned, that the ſtrange conſequences above ſpoken 
of will, inſtead of probable, become unavoidable. 


Tuus we ſee that even the founder's affection to his kindred 
(paradoxical as ſome may think it) will limit this relation with- 
in ſome certain degree. Yet this was only a private induce- 
ment; an inducement for excepting ſome particular perſons from 
the general laws he had eſtabliſhed. Let us now go a ſtep farther, 
and conſider the archbiſhop's more public and avowed motives, 
for making thoſe laws whereof the preſent clauſe is a part, and 
for founding that ſociety for whoſe uſe thoſe laws were compi- 
led : the glory of God, the good of mankind, and the encreaſe 
of religion and learning. And it is to be feared, that theſe ends 


will be but indifferently anſwered by the infinite extenſion of 
kindred. 


I sPEAK not this, with a view to caſt any perſonal reflecti- 
ons ; the cauſe I have undertaken diſdains them : there have 
been, are, and undoubtedly may be, gentlemen as well quali- 
fied for a fellowſhip in morals, diſpoſition, and learning, with pe- 
digrees as without them ; but the misfortune is, that, according 
to the doctrine which has hitherto prevailed, they are not ob/i- 
ged to be very eminent in either. Excellence, it ſeems, is not 
required in them, whatever it may be in other candidates ; but 
the weight of a pedigree is ſufficient to overbalance ſuperior me- 
rit. Now we know that emulation is the ſtrongeſt incentive to 
deſert; and where a check is manifeſtly given to that, where com- 
parative merit is entirely put out of the queſtion, poſitive (it is to 

| be 
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be feared, from the general degeneracy of mankind) cannot be 
of long continuance. 


Ir is upon this account only, that I preſume to doubt, whe- 
ther the great ends of the founder will be anſwered by the infi- 
nite extenſion of kindred: and no more than this a certain no- 
ble writer“ muſt be underſtood to mean, when he charges the 
excluſion of learned men from theſe ſocieties, as the conſequence 
of admitting the claim of founder's-kinſmen. 


THr1s then is the amount of allowing the infinitude of that 
claim; the deſtruction of the great ends for which the ſociety 
was founded; and alſo the deſtruction of thoſe particular ends 
for which the kindred are excepted from the general laws of the 
foundation. But from the contrary interpretation no ſuch in- 
conveniences will follow. A decent and reaſonable regard will 
be paid to the founder's blood, ſo far as his affection may be 
| ſuppoſed to reach, and no farther : there will be room ſufficient 
to admit all ſuch, as are within a moderate degree of propin- 
quity ; but this will not happen ſo frequently, as to deſtroy the 
conſideration of comparative merit; for when, from the encreaſe 
of kindred, this inconvenience begins a little to be felt, the 
relation itſelf will gradually fail, and of courſe the evil conſe- 
quences will be no more. 


Tris being the caſe, one would think it impoſſible to 
entertain ſo diſhonourable an opinion of the founder, as to 
ſuppoſe him capable of a meaning which abſolutely contra- 
dis itſelf : this would indeed be znterpretatio viperina, as 
the doctors call it where the comment deſtroys the text; and 
ſurely there is no reaſon to depart from the letter of the ſta- 
tute, in favour of /uc/ an interpretation. 


Lord Clarendon, See, in his tracts, the dialogue of youth and old age. 


III. We 


III. 


Wr are next to conſider the founder's intention, or what 
Suarez calls * the mens legiſiatoris; and on this our pſeudo-kint- 
men have laid a great ſtreſs, alleging (with no great compliment 
to their ſuppoſed relation) that this 1s to be obſerved, however 
unreaſonable it may ſeem ; and that it is to be conſidered, not 
what the founder might, or ſhould have meant, but what he did 
actually mean. Now how we can better collect the founder's 
meaning, than from the words of his own laws, and the occa- 
ſion of his making them, I confeſs I cannot-ſee ; but however 
I truſt it will appear, from every other method of collecting it, 
that he did not, could not intend that his collateral kinſmen 
ſhould extend their claim in infinitum. 


I. ONE of the beſt and moſt general rules, for finding out 
the intention of a perſon who uſes a dubious expreſſion, is this: 
that, where one ſignification of the word induces an injuſtice 
or abſurdity, another ſignification is to be taken. And this is 
the rule, even where the unjuſt or abſurd ſignification is the pri- 
mary and proper one; it will hold therefore much more ſtrongly 
here, where the caſe is otherwiſe. And that the extending of 
collateral conſanguinity in infinitum muſt neceſſarily produce, in 
the preſent inſtance , very wild and abſurd conſequences, may 
be beyond contradiction demonſtrated. 
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* Ubi ſupr. 1 is only contended, that, when particular diſ- 


P Suar, i ſupr. —— Puffend, ubi ſupr. 
F. 6. 
4 They have greatly miſtaken this argu- 
ment (the principal groundwork of the pre- 
ſent eſſay) who ſuppoſe that the author ima- 
gined, that collateral conſanguinity could 
ever expire (in a ſtrict and phyſical ſenſe ) 
ſo long as any two perſons exiſted who def. 
cended from the ſame common anceſtor. It 


tinctions or privileges are annexed to 4 
who poſſeſs it, it cannot be regarded, nor can 
any notice be taken of it, beyond ſome cer- 
tain period. Or, in the words of A2 here- 
inafter cited, -n computamus ultra deci- 
« mum, ſcilicet ad commoditatem ; nec ultra 
« decimum aliguid mibi vendicare, jure cogna- 
** tionis, poſſum : computare tamen ptes mille, 
i velles ; perſonas enumerande.” 
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As all collateral conſanguinity conſiſts in being derived from 
one common parent, if this conſanguinity knows no bounds, all 
mankind are without doubt kinſmen, becauſe derived from the 
fame original anceſtor. This is certainly a juſt conſequence, 
how oddly ſoever it may ſound ; and the ridiculouſneſs of it (if 
any) is not to be attributed to ſuch as draw the concluſion, but 
to thoſe who maintain the premiſes, from which this concluſion 
regularly follows. 


LET us endeavour to illuſtrate this matter a little. The 
common ſtock of conſanguinity © of the founder and his nephew 
is the founder's father; the common ſtock of the founder and 
his couſin-german is the founder's grandfather ; of him and his 
ſecond couſin is his great-grandfather ; and ſo on: all theſe are 
confeſſedly his kinſmen, and yet all derived from different com- 
mon ſtocks. But unleſs there be ſome period to ſtop at, by the 
fame rule that the common ſtock may be aſſumed three genera- 
tions above either of the related parties, it may be aſſumed three 
hundred; we may aſcend to Noah, or to Adam himſelf, and 
make him the „pes of univerſal conſanguinity. 


Ir we confider it in another light, we may obſerve that all 
conſanguinity is reciprocal ; my nephew or couſin is as much re- 
lated to me, as I am to him, and fo vice ver/a. It will follow 
therefore that the founder's uncle* or father's brother, A, is as 
much his kinſman as his nephew or brother's ſon, b; and the 
deſcendants of each of them are equally his relations : and in 
like manner the brother, c, of his eighth lineal anceſtor ( or 
eightieth, for it is all one) bears the ſame relation to him, as 
the lineal deſcendant, d, of his own brother at the ſame diſtance, 
and the deſcendants of each of them are equally his relations: 
for A and c bear juſt the ſame relation to the founder, as he him- 
ſelf bears to b and d. If therefore we may be allowed to de/= 


See the table of conſanguinity prefixed. * id. 
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cend infinitely, we muſt alſo by parity of reaſon be allowed to 
aſcend ; and by aſcending higher and higher, muſt at laſt reach 
our common parent; and, by adopting all that have ſprung 
from his loins as founder's-kinſmen, take in the whole race 
of mankind. 


Tus the infinite extenſion of collateral conſanguinity neceſ- 
farily induces its univerſality, if we give credit to the Moſaic 
account of either the creation, or the deluge ; .of either the ori- 
gin, or preſervation of the human ſpecies. Nor will it be ex- 
peed, that every man ſhould prove his particular deſcent by 
evidences peculiar to his own family ; ſince the whole includes 
all it's parts, and (as the logicians ſpeak) what is predicated of 
the ſpecies muſt be true of every individual. Such evidences 
may be neceſſary, where it is poſſible that the perſon, whom 
Titius aſſerts to be his and the founder's common anceſtor, may 
not be ſo; but where it is impoſſible to be otherwiſe, as in the 
caſe of a deſcent from Noah, ſuch proofs are idle and ſuperflu- 
ous. In ſuch a caſe one text of ſcripture * is of more avail than 
thouſands of heralds' viſitation- books. No college, I believe, 
will diſpute that both Titius and the founder are deſcended from 
that patriarch, though every intermediate anceſtor cannot be 
particularly named : unleſs perhaps the college of arms, which 
may look upon kindred as conſiſting not in the deſcent, but 
the deduction of it; not ſo much in the blood, as in the pedi- 
gree. 


Tux univerſality of collateral kindred being once eſtabliſhed, 
the abſurd conſequences of paying a particular regard to collate- 
ral kindred, ſo extended, will flow in as faſt as the kinſmen. A 
preference will be given by the founder, and no preference at 
the ſame time ; for all men are equally entitled to it : particular 
exceptions will be made, (as with regard to perſons born out of 
the province of Canterbury) and yet thoſe exceptions exclude 


t Genel. ix, 19, 


nobody; 
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nobody; for kinſmen are eligible “ ubicunque fuerint oriundi: 
a year of probation will be ordained, and no one to undergo it; 
for kinſmen are exempted from that trial : proviſions will be 


made in caſe of their deficiency; and yet they can never fail, but 


at the end of the world. 


Sven are a few of the conſequences of the infinite extenſion 
of collateral conſanguinity, and it's inſeparable companion, the 
univerſality of it. Is it poſſible therefore to ſuppoſe, that a per- 
ſon, ſo illuſtrious for his wiſdom and learning as the founder is 
acknowleged to have been, could ever think of, or intend ſuch 
an extenſion ; in contradiction not only to reaſon, and to him- 
ſelf, but (as will be next ſhewn ) to the general ſenſe of his 
contemporaries, and the maxims of the civil, the canon, and 
the common law? For, 


II. A sxconD rule for determining the dubious ſenſe of a 
legiſlator, is by compariſon * with other laws: if they are re- 
pugnant to one interpretation, and agree with the other, the 
latter is undoubtedly to be choſen. And, in order to bring the 
caſe before us within this rule, it will (as was before" promiſed) 
be attempted to ſhew, © that, whenever other laws have conſi- 
«« dered collateral conſanguinity in the ſame light in which it is 
«© confidered by the founder's ſtatutes, they have never extended 
« it in infinitum.” It will therefore be firſt neceſſary to ſtate 
clearly, in what light the founder's ſtatutes do conſider it. 


Now the object of the ſtatutes is collateral conſanguinity 12 
general, and not proximity of blood : the college is not concerned 


to enquire who is next of kin to the founder, but how far in ge- 
neral the diſtinction of kindred is regarded ; the moſt diſtant, 
as well as the neareſt, relation (who falls within the line fo 
drawn) has an equal right to the advantages given by the ſta- 
tutes. Before therefore it can be determined whether a man can 
be privileged as a kinſman, it is neceſſary to know how far the 

« Suar. #6i ſupr. pag. 143. , 
pri- 
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privilege of conſanguinity extends. But this is not ſo neceſ- 
farily the caſe, when proximity only 1s the object of our en- 
quiry. There the queſtion is whether A, or B, is the neareſt, 
how diſtant ſoever they both may be: for the rule then is, that 
remotus excludit remotiorem. And this may be determined, with- 
out knowing preciſely what are the fartheſt limits of conſangui- 
nity, or indeed without ſetting any bounds to it at all. If a 
queſtion ariſes, whether Kent or Cornwall be the neareſt to Ox- 
ford, we may eaſily decide it, without defining exactly where 
the neighbourhood of Oxford ceaſes : but if the queſtion is, 
whether Kent be in the neighbourhood of Oxford or not, this 


cannot be regularly decided, without pointing out preciſely how 
far this vicinity extends. 


ACCORDINGLY we ſhall find, that all laws, when collateral 
conſanguinity in general is the object of their contemplation, 


and the perſons who poſleſs it are to be diſtinguiſhed from the 
reſt of mankind, have avoided extending it in infinitum; and the 
expreſs boundary is declared by moſt of them: but when prox- 


imity only comes to be conſidered, ſuch a boundary being then 


a matter of indifference, it ſeems to have been adopted by ſome 
legiſlators, and rejected by others. And that for this plain rea- 


ſon ; that the ſame abſurdities will not follow in the one caſe, 


as in the other : for, though it is clear that, if no limits be ſet 
to collateral conſanguinity, the whole race of mankind are of kin 
to Titius; yet it will not hold farther, that all mankind are his 
next of kin. So alſo lineal conſanguinity is allowed by all laws 
to laſt in znfinitum 5 becauſe the infinite duration of that does 


not neceſſarily infer it's univerſality, as has been ſhewn to be the 
caſe among collaterals. 


IN order therefore to make good the poſition I have laid 
down „that when collateral conſanguinity in general is conſi- 


« dered by other laws, without regard to proximity, and when 


the perſons who poſſeſs it are to be diſtinguiſhed from the reſt 


of 
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*« of mankind, it is never extended i infinitum, I muſt beg 
leave to review the ſeveral lights in which other laws have con- 


1. AnD firſt, with regard to ſucceſſions, or the diſpoſal of 
inheritances, wherein the next of kin is uſually preferred; this 
might, and indeed ought to be entirely laid out of the caſe, 
for the reaſons above given, as being always a queſtion of 
proximity. But this being the ſtrongeſt hold of the gentle- 
men who favour the infinitude of kindred, and the common 
law ſeeming to give ſome colour to their notions in this point, 
it may be matter of curioſity to look a little into it ; premiſing 
beforehand, that it has no relation at all to the preſent argu- 
ment. 


Ir would lead us into a very large field of diſpute, if we were 
to enquire into and weigh all the arguments on both ſides upon 
the queſtion, whether, by the civil law, ſucceſſions among col- 
laterals were protended in infinitum. The words of the law* are, 
that they ſhall ſucceed “e decimo gradu fint :” and the moſt 
cautious of the commentators have confined themſelves to that, 
or the like expreſſion ; well knowing, that whether the limits 
of conſanguinity were hereby defined, or whether it was only Au- 
merus certus pro incerto, is a queſtion of more curioſity than uſe; 
ſince it can hardly ever happen that a man's next heir ſhould be 
at a remoter diſtance than ten degrees. But among thoſe who 
have declared their minds more openly, we ſhall find, that the 
generality of the antient lawyers are for confining ſucceſſions to 
the tenth degree, and moſt of the moderns for extending them 
without limit. The founder, in all probability, thought with 
the antients ; that being the received opinion of his own age, 
and thoſe more immediately before and after him ; and lord Coke 
will inform! us, that contemporanea expgſitio in lege eft fortiſ+ 


« fima.” 


* Int. III 5. 5. I AlInſt. 138. 
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THAT this was the doctrine of the antients, is acknowleged 
by Van Leeuwen, who, being of a contrary opinion himſelf, 
calls * it indeed the error, but yet the communis error,” of 
the practiſers before him; and may abundantly appear from the 
following expreſs authorities, beſides a multitude of others which 
might be PORE to the ſame purpoſe. 


Azo, who floutiſhed before the founder, and ſpeaking * of 
the miſtaken notions of ſome antient canoniſts (who thought 
that the civilians reckoned as far as the fourteenth degree, be- 
cauſe ſeven canonical * degrees will ſometimes make fourteen 
legal ones) proceeds thus; © ultra decimum autem gradum nun- 
" "yp procedimus ; licet enim decretiſiae dicant nos computare uſque 

ad decimum quartum gradum, quod falſum eſt tamen : imo, non com- 
te putamus ultra decimum, ſcilicet ad commoditatem ; nec ultra decimum 
« aliqurd mibi vendicare, jure cognationts, poſſum : computare tamer 
ce potes mille, fi velles; perſonas emumerand>.” 


N1cor Aus de Ubaldis (who wrote about the year 1470, and 


may therefore be well enough reckoned the founder's cotempo- 
rary) in his © treatiſe of ſucceſſions ſays ; * reſtat videre nunc uſ- 
« que ad quem gradum vocentur ad ſucceſſionem. Dic quod, fi loqui- 
* mur in linea deſcendenti vel aſcendenti, uſque quo vita hominum per- 
ce duci poteft vocantur : fi de tranſverſali, tunc vocantur uſque ad de- 


* cimum gradum.” And afterwards *, ſpeaking of the caſes 


wherein the inheritance would eſcheat to the ius, he is expreſs, 
that, % defundus reliquit umm ex tranſoerſalibus, forte ultra dect- 
« mum gradum, certe ſiſcus ſuccederet.” 


CovARRUvIAS, Who flouriſhed in 1530, has this“ paſſage ; 


© gue quidem {/c. conſanguieorum) ſucceſſio uſque ad decimum Ne 
* dum tendit, nec ulterius progreditur.” 


2 Gloſs, in Int. III. 5 © De ſucreſs. ab inteſtat. p. 3. f. 12. 
« Summ. in lib. 3. bt. ys grad. rer. 4 id. p. 5. 5. 1. 
$. 8. * De ſucceſs. ab inteſt. S. 11. 
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PET RUS Loriotus, Salinenſis, who wrote about the yea 
1541, among other rules for ſucceſſion lays down * the followin oi ; 


te pgſtremo ſciendum eft, tranſverſos, .cufuſcungue qualitatis fuerint, non 
* ultra decimum gradum wart.” 


GAILL, who wrote his treatiſe in 1577, ſpeaking * of the 
ſucceſſion in feudalibus, premiſes ; “ agnatum de jure communi in 
« bonts allodialibus ultra decimum gradum non ſuccedere, fed fiſcum vo- 
e cari, non ambigitur.” And herewith agrees Craig, who only 
doubts ® whether the limit of cognation, with regard to the ſuc- 


* 
ceſſion to inheritances, was the ſeventh, or tenth degree. 


I AM unwilling to multiply quotations any farther ; but the 
teſtimony of Lyndewode muſt by no means be omitted : whoſe 
authority, great as it is at all times, is much ſtronger in the 
preſent caſe than in any other; as he was the founder's more 
immediate cotemporary, his chaplain and official, and accord- 
ing to general tradition the compiler, or at leaſt reviſer, of his 
ſtatutes. And he, in his comment upon one of archbiſhop Strat- 
ford's conſtitutions, explaining gui dicuntur conſanguinei, re- 
fers back to a former note, which“ is as follows. In ſuccęſ- 
* fione ab inteſtato prima cauſa eft iberorum ; ſecunda aſcendentium, 
cc CUM quibuſdam collateralibus, ſi extent; tertia tranſberſalium. 
« Primae dude in infinitum protenduntur, tertia uſque ad decimum 
« gradum protenditur, ſive ſint agnati ive cognati. Ijtis autem de- 
L Ann i exftet uxor defuntt, a ſuccedet; poſt eam Haus. ” 


Comm. in tit. de grad. affin. fol. zo. 

5. Ob/erv.2. 150. 
* Tas feud. lib. 2. tit. 15. 

i Prov. conſtit. lib. 3. tit. 13. c. ita guo- 


was. In the firſt place the children or linea 
deſcendants were preferred : if the deceaſed 
had none ſuch, then the father, or mother, 
or lineal aſcendants were called in, and with 


rundam. v. conſanguineis. 

* Ibid. v. decedentium. 

1 For the better underſtanding what Lyn- 
dewode, and the authors before quoted, have 
here ſaid, it may be proper to ſubjoin what 
the general rule of ſueceſſions by the civil law 


them the brethren or ſiſters of the whole 
blood to the inteſtate, and alſo the children 
of a deceaſed brother, but no farther : theſe 
are what Lyndewode means by ** guibuſaam 
4e collateralibus, . fi extent.“ On failure of 


lineal aſcendants, the neareſt collaterals ſuc- 
ceeded, 
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So ſtands, or at leaſt in the founder's days ſo was thought to 
ſtand, the civil law with regard to ſucceſſions. 


Tux canon law, conſidered as ſuch, has very little to do with 
inheritances; it only conſiders them incidentally, and in ſuch 
caſes always refers * to the civil law. But it will be acknow- 
leged by any one, the leaſt converſant therein, that the canon- 
iſts were of opinion that the civilians did not extend ſucceſ- 
ſions in infinitum. They ſeem indeed to have many of them“ 
imagined, that as the ſeventh degree, according to their com- 
putation, was the boundary of conſanguinity in the canon law, 
ſo it was alſo the ne plus ultra of ſucceſſions in the civil. A miſ- 
take, which might naturally ariſe from that narrowneſs of think- 
ing, which too often accompanies thoſe perſons who confine 
their ſtudies to one 'branch of ſcience only, However, it at 
leaſt proves one thing, (which was before hinted at) that in the 
courle of nature it hath never, or very rarely, happened, that 
kinſmen in very diſtant degrees have been called to the inheri- 
tance of an inteſtate ; ſince, if ſuch inſtances were at all fre- 
quent, it could never be long a doubt whether the ſeventh ca- 


nonical degree, or the tenth of the civilians, was the legal 
boundary of ſucceſſions. 


THE municipal laws of England, it muſt be frankly owned, 
ſet no boundaries to this ſucceſſion: the land deſcends to the 


ceeded, even to the tenth degree: on their ** gree be the leaſt regard paid to kindred, in 
deficiency, the huſband or wife came in: and. reſpect to a ſucceſſion ab inteſtato; but the 
on the total failure of all theſe, the public inheritance ſhall be reputed vacant and fall 
was then the heir, and the inheritance eſchea- ** to the king's exchequer.“ Code Freder. p 

ted to the exchequer. See Nov, 118. c. 1, 2. J. 6. tit. 5.4.5. 

2, & 3. Nov. 127. c. 1. Ff. 38. 15.1. + ®. Decretum, part. 2. canſ. 35. 9. 2 & 3. 
Nearly ſimilar to which is the law of ſucceſ- c. 1 & 2.— u. 5. cap. 2. f. 1. 

ſions eſtabliſhed by the preſent king of Pruſ- n Vide Azon. ſumm. in lib. 3. Inſt. de grad. 
tia : who, under tke head of collateral deſ- cognat. F. 8. Craig. Jus feud. lib. 2. tit. 15, 
cents, has very emphatically expreſſed his (/upra-citat.) Decretum part. 2. cauſ. 35. qu- 
ſentiments of a remote alliance in blood : 5. cap. 2. (infra-citat.) 

There ſhall no longer after the tenth de- 
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next heir, of the blood of the firſt purchaſer, at any diſtance 
whatſoever. Yet, though the laws allow the next heir, how- 
ever remote, to take the inheritance, even in this caſe they do 
not ſeem to extend collateral conſahguinity in inſinitum; for the 
heir cannot claim the eſtate, ranguam confngumnenss OE A 
particular degree. 


Fon, by the old law, a man who could claim within that 
particular degree had the advantage of a peculiar writ, called a 
writ of co/inage, which a more remote heir was excluded from; 
ſince no one could have this writ, if his common anceſtor (by 
a deſcent from whom he claimed to be heir to J. S.) was re- 
moved higher than the zre/ae/ or greatgrandfather's father: that 
is, unleſs the common anceſtor was within four degrees of the 
claimant. This appears from Fitzherbert * ; “en brefe de cofin- 
« age home poit count par reſort jeſque al frere la beſail et ceft al 
** 4 degree; and in another? place he fays the ſame. Britton 
alſo 1 confirms this rule; © car tielx brefs tenent lieu entre prives 
„ gu ſaunk, clamauntz par une deſcente, amountaunt jeſques a tre- 
« ſacl, fi le temps le ſoeffre.” What may therefore be inferred 
from hence is, that the common law does not pay any regard 
to collateral kindred, when remote ; fince, though a man may 
claim as heir at any diſtance, he is not ſuffered to call himſelf 
cofin and heir, but within the fourth degree. 34 


INDEED at firſt ſight it may juſtly ſeem matter of wonder, 
from' whence this theoretical rule of our laws (for, morally 
ſpeaking, it cannot go far in practice) had it's original; ſince 
the Norman laws, to which ours bear ſo remarkable a confor- 
mity, that it has been much diſputed © which of them is deri- 
ved from the other, are in this reſpe& very different. Surceſ- 
- ſions are not extended by them beyond the ſeventh degree. 
« Scavorr debuons, ſays the grand Couſtumier, gue le lignage ſen- 


® Grand abridement. tit. cofinage. #4 15. r See Hale's hiſtory of the common law. 
» Jbid. tit. aiel. pl. 6, Grand Couſiumier de Normendie, ch. 25. 


1 Cap, 89. de eſcheance, 
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te gent juſques au ſeptigſine degre: and again; * Heritage doibt 
ce deſtendre a celuy, qui eft le plus prochain en lignage a celuy qui le 
« tint, apres ſa mort, pourtant que il ſoit du lignage dedens le ſep- 
% treme degre de celuy dont I heritage deſcend.” The gloſs indeed 
very properly confines this rule to the collateral line only: „ 


« 2 entendre à la ligne collateral, et non pas la ligne droifte, car il 


722, 


ce nya point de fin.” But this difference between the two laws 
will be tolerably well accounted for, when we conſider that both 
the Norman and the Engliſh laws of deſcent are plainly offsets 
from the feodal; in which at one time (as we learn * from 
Craig) ſucceſſions extended only to the ſeventh degree, though 
afterwards they were allowed in infinitum. 


Having mentioned the feodal law, it may farther be obſer- 
ved that, according to the rules of that law, the feudum novum, 
or one newly purchaſed, could only deſcend to the children and 
lincal deſcendants of the purchaſer. For, if he had no lineal 
deſcendants, it could not aſcend to his father, or any of his lineal 
anceſtors, as the law with us {till is: nor could it go to any of 
his collateral relations, but would rather b to the lord: 
becauſe whoever would ſucceed to a feud, muſt have entitled 
himſelf to the ſucceſſion in a regular courſe of deſcent from the 


firſt feudatory or purchaſer. ©* And this“ (as the learned author“ 


referred to has obſerved ) was no doubt the ground of what 
« the lord Coke calls * that old and true maxime in our law, 
« that none ſhall inherit any lands as heir, but only the blood 
t of the firſt purchaſer.” And hence it is certain that this 
maxim, when it was firſt adopted by our law, by 4/594 meant 
lineal deſcendants only ; for conſanguinity in general it could 
never mean, becauſe not only the collaterals, but all the lineal 
anceſtors of the purchaſer were excluded from inheriting. 


WHAT . has been ſo much inſiſted on, the infinite 
hereditary right of ſucceſſion, appears to have been originally con- 


t Tus feud. lib. 1. tit. 4. f. 9. Hanneton, and Zazius, there cited. 
* See Wright's introduction to the law of * id. 183. 


tenures, pag. 182 to 186; and Craig, Stry ke, = Co. Litt. 12 4. fined 
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fined to the deſcendants of the firſt purchaſer, and that deſcent 
was neceſlary to be ſtrictly proved. Afterwards indeed a more 
looſe kind of evidence was admitted; „for it ? becoming in 
* many, caſes. impoſlible, by length of time, and a long courſe 
ee of deſcents, to deduce a title from the i feudatory, proof 
« of being heir to the /aft was neceſſarily allowed, as the beſt 
« proof that could be expected of title from the firſt.” And this 
is what Mr. juſtice Wright calls * ſubſtituting a reaſonable in the 
ſtead of an, impaſſible proof; for the perſon, who would now en- 
title himſelf to a fee as heir by deſcent, is not obliged to offer 
any direct proof of his being of the blood of the firſt purchaſer, 
but is only to prove himſelf heir of the whole blood to the per- 
ſon laſt ſeiſed; and, when that is done, the law preſumes the 
other. So that the flipes, from whom the heir is to deduce his 
pedigree, is not at preſent the firſt purchaſer ; but as often as a 
deſcent happens, ſo often is the /tzpes altered; for now ſeiſina 
facit ſtipitem, which is, and we know has been, the maxim of 
the common law ever ſince Fleta's time“, and perhaps was ſo 
long before it. 


Is then we rightly obſerve the courſe of deſcents according 
to. this law, we ſhall find that it is really not collateral, but li- 
neal conſanguinity, which is attended to in infinitum. For the 
intendment of the law is, that one of the lineal deſcendants of 
the firſt purchaſer conſtantly ſucceeds to the inheritance ; that 
is to ſay, that lineal deſcendant in particular, who is alſo the 
next heir of the perſon who was laſt ſeiſed. And there is no 
diſpute, but that lineal conſanguinity may reaſonably * enough 
be extended without end or boundary. 


Tnos E gentlemen therefore, who urge the common law 
rules of deſcent as an authority for the unlimited extenſion of 
the founder's kindred, would do well to confider how little ana- 
logy there is between the two caſes, either in the thing to be 

y Wright's Introd. 184, 185. Lib. 6. cap. 2.4. 2. : 

* id. 185, 186. d Sec pag. 151. 

proved, 
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proved, or the rules of proof. For, firſt ; the object of the 
common law is (as hath been ſaid) proximity merely : not in- 
deed an ab/olute proximity, but a proximity ſub modo; ſuch a 
one as, conſiſtently with the other regulations of the law, (v:z. 
the preference of males to females, of the elder branch to the 
younger, of the whole blood to the half, of the agnati to the 
cognati) is ſufficient to mark out, not who is related in general, 
as in the caſe of founder's kinſmen, but who is the next Heir. 
Secondly ; in every queſtion of deſcent at the common law, as 
the perſon entitled to ſucceed is only one, (for where many ſiſ- 


ters inherit as coparceners, they all * make but one heir) and that 


uſually the next of kin, which prevents the confuſion that would 
reſult from a variety of other titles; ſo is the perſon, from 
whom he is to derive his claim of being allied to the firſt pur- 
chaſer, only one, and that the perſon laſt ſeiſed: whereas the 
claim of collateral conſanguinity to the founder is open at once, 
not to one only, but to the whole race of kindred, to the moſt 
diſtant as well as the neareſt relations; and their alliance is to 
be deduced, not from any one of his anceſtors in particular, but 
from all, or any, of his remote progenitors. Laſtly ; the diſ- 
tance of time, from the founder's days, muſt have already occa- 
ſioned to many families the ſame impoſſibility of direct proof, 
as was at the common law, when the heir was obliged to prove 
himſelf. of the blood of the firſt purchaſer. But no reaſonable 
proof has, as yet, been thought expedient to be ſubſtituted, in 
lieu of the impoſſible; and when, or whether it will ever be fo 
ſubſtituted, or what is ſuch reaſonable proof as might be admit- 
ted in this caſe, it is not my part to determine. I can only re- 
mark, that the common law rules of proof are as well entitled 
to our obſervance here, as the common law rules of deſcent ; 
and if, in imitation of thoſe, proof of being of kin to any per- 
ſon who was formerly admitted (or who was /a/? admitted) to a 
fellowſhip as the founder's kinſman, ſhould ever be allowed as 
proof of being of kin to the founder, ſuch a method of proceed- 
ing would, I doubt not, very ſoon demonſtrate practically the 
© Littlet, ten. F. 241, 
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fined to the deſcendants of the firſt purchaſer, and that deſcent 
was neceſſary to be ſtrictly proved. Afterwards indeed a more 
looſe kind of evidence was admitted; „“ for it 7 becoming in 
% many, caſes. impoſſible, by length of time, and a long courſe 
ce of deſcents, to deduce a title from the i feudatory, proof 
« of being heir to the 4a was neceſſarily allowed, as the beſt 
« proof that could be expected of title from the firſt.” And this 
is what Mr. juſtice Wright calls * ſubſtituting a reaſonable in the 
ſtead of an impaſſible proof; for the perſon, who would now en- 
title himſelf to a fee as heir by deſcent, is not obliged to offer 
any direct proof of his being of the blood of the firſt purchaſer, 
but is only to prove himſelf heir of the whole blood to the per- 


ſon laſt ſeiſed; and, when that is done, the law preſumes the 


other. So that the /tipes, from whom the heir is to deduce his 
pedigree, is not at preſent the firſt purchaſer ; but as often as a 
deſcent happens, ſo often is the /tzpes altered; for now ſeiſina 
Jacit ſtipitem, which is, and we know has been, the maxim of 
the common law ever ſince Fleta's time, and perhaps was ſo 
long before it. 


Is then we rightly obſerve the courſe of deſcents according 
to this law, we ſhall find that it is really not collateral, but li- 
neal. conſanguinity, which is attended to in infinitum. For the 
intendment of the law is, that one of the lineal deſcendants of 
the firſt purchaſer conſtantly ſucceeds to the inheritance ; that 
is to ſay, that lineal deſcendant in particular, who is alſo the 
next heir of the perſon who was laſt ſeiſed. And there is no 
diſpute, but that lineal conſanguinity may reaſonably * enough 
be extended without end or boundary. 


| Tnos E gentlemen therefore,:who urge the common law 
rules of deſcent as an authority for the unlimited extenſion of 
the founder's kindred, would do well to confider how little ana- 
logy there is between the two caſes, either in the thing to be 
y Wright's Introd. 184, 185. * Lib. 6. cap: 2. F. 2. : 
= Iojd. 185, 186. d Sec pag.151, 
proved, 
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proved, or the rules of proof. For, firſt ; the object of the 
common law is (as hath been ſaid) proximity merely: not in- 
deed an ab/olute proximity, but a proximity ſub modo; ſuch a 
one as, conſiſtently with the other regulations of the law, (viz. 
the preference of males to females, of the elder branch to the 
younger, of the whole blood to the half, of the agnati to the 
cognati) is ſufficient to mark out, not who is related in general, 
as in the caſe of founder's kinſmen, but who is the next Heir. 
Secondly ; in every queſtion of deſcent at the common law, as 


the perſon entitled to ſucceed is only one, (for where many ſiſ- 


ters inherit as coparceners, they all © make but one heir) and that 
uſually the next of kin, which prevents the confuſion that would 
reſult from a variety of other titles; ſo is the perſon, from 
whom he is to derive his claim of being allied to the firſt pur- 
chaſer, only one, and that the perſon laſt ſeiſed: whereas the 
claim of collateral conſanguinity to the founder is open at once, 
not to one only, but to the whole race of kindred, to the moſt 


diſtant as well as the neareſt relations; and their alliance is to 


be deduced, not from any one of his anceſtors in particular, but 
from all, or any, of his remote progenitors. Laſtly ; the diſ- 
tance of time, from the founder's days, muſt have already occa- 


ſioned to many families the ſame impoſſibility of direct proof, 


as was at the common law, when the heir was obliged to prove 
himſelf of the blood of the firſt purchaſer. But no reaſonable 
proof has, as yet, been thought expedient to be ſubſtituted, in 
lieu of the zmpoſ/ible; and when, or whether it will ever be fo 
ſubſtituted, or what is ſuch reaſonable proof as might be admit- 
ted in this caſe, it is not my part to determine. I can only re- 
mark, that the common law rules of proof are as well entitled 
to our obſervance here, as the common law rules of deſcent ; 
and if, in imitation of thoſe, proof of being of kin to any per- 
ſon who was formerly admitted (or who was /a/t admitted) to a 
fellowſhip as the founder's kinſman, ſhould ever be allowed as 
proof of being of kin to the founder, ſuch a method of proceed- 
ing would, I doubt not, very ſoon demonſtrate practically the 
© Littlet. zen. J. 241, 
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truth of the poſitions laid down in this treatiſe ; for (without 
having reſort to our common parent) ſcarce a candidate would be 
found in the kingdom, who might not be thus proved to be 
ſome'way or other related to the founder. 


IT appears then, on the whole, that the caſe, wherein the 
common law ſeems to favour the infinite admiſſion of kindred, 
is by no means parallel with the preſent. I ſhall therefore next 
attempt to ſhew, that in caſes more parallel a limit is ſet to col- 
lateral conſanguinity by the common and all other laws, that 
were ever regarded in England; having digreſſed thus far out 
of the way, merely to follow thoſe gentlemen who lay ſo much 
ſtreſs on a matter foreign to the preſent purpoſe. 


2. ANOTHER, and a more appoſite, light in which collateral 
conſanguinity has been conſidered by divers laws, is with regard 
to a cuſtom, called among the Normans tenure by parage; and 
which was alſo engrafted into the laws of England, though the 
name ſeems never to have been adopted. Tenure by parage 
was where ſeveral perſons, deſcended from the ſame anceſtor, 
held equal portions of an inheritance ; as for inſtance, an eſtate 
in coparcenary, which is ſhared among ſeveral ſiſters and their 
deſcendants : in this and the like caſes, the younger branches 
were not bound to do any ſervice to the elder, by reaſon of the 
privity of their blood. Now here the object, which the law 
contemplates, is not proximity, but conſanguinity in general ; 
it is not the zeare/t relation only that is quit of ſervices, but a//- 
if therefore this conſanguinity were never to have been limited, 
none of the deſcendants of the younger branches could ever haye 
been bound to do ſervice to the elder. But the law was other- 
wiſe : till the fixth degree the younger were excuſed from any 
ſervice ; but at that degree they were bound to do fealty, and after 
that homage, to the elder branch. So“ the grand Couſtumier ; 
« Teneure par parage eft quand cil qui tient, et cil de qui il tient, 
* doibuent par raiſon de lignage eſtre pers, es parties de l' heritage 


4 Ch. 30. De teneure par parage. 
cc qui 
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ce qui deſcent de leurs anceſſeurs. En ceſte maniere tient le puiſne de 
1] ainſne, juſques a ce 9 vienne au fixte degre du lignage. Mats 
« gdillec en avant ſont tenus les puinez faire feaulte a I ainſne ; et 
« eu ſeptieme degre : et dillec en avant, ſera tenu par hommage ce 
« qui devant gſtoit tenu par parage.” And the reaſon, which the 
gloſs gives for this diſtinction, is, that at the ſixth degree they 
have one degree of kindred left, but at the ſeventh they are 
&* hors de conſanguinitate.” In like manner as the text itſelf, in 
another place, declares the ſeventh degree to be entirely hors 
du lignage. Quand le lignage ſera alle juſques au ſixte degre, les 
« heirs aux puiſnes ſeront tenus a faire feaulte aux heirs de I aijne 
« ef quand il ſera alle juſques au ſeptieme degre, ilæ ſeront tenus a 


leur faire hommage : pour ce que le ſeptieme degre eft du tout hors 
« du lignage.” LE 


THis was alſo part of our common law, when theſe ſort of 


tenures were in uſe; with this nominal difference, that with us 
the conſanguinity was no longer regarded after the third degree; 


which, by the different ways of computation, might be much 


the ſame as the ſixth among the Normans. Thus Glanvil*, 
de omnibus terris non fiert debet homagium ; quia non de dotibus, 
-< nec de maritagis liberis, nec de feado juniorum ſororum de prims- 
« genita tenentium, infra tertium haeredem utrobique.” And in an- 
other place; ** nullum autem homagium, vel etiam fidelitatem ali- 


« quam tenentur mariti poſtnatarum fillarum marito primagenitae 
« filiae facere in vita ſua, nec earum haeredes primi vel ſecundi; 
e tert vero haeredes, ex poſtnatis filiabus exeuntes, ſecundum jus 
* hujus regni homagium tenentur facere de ſus tenemento haered! fi- 
ce liae primogenitae, et rationabile relevium.” 


3- SOMEWHAT fimilar to this is the caſe, where a perſon 
gives lands to his daughter or couſin, and her huſband, to hold 
in frank-marriage ; which gift diſcharges the donees and their 
iſſue from all rents and ſervices to the donor and his iſſue, ex- 

* Ch. 35. De aides cheriels, E Lib.7. cap. 3. 

f Lib.g. cap. 2. | 
W cept 
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cept fealty, till the fourth degree. be paſt n on both. ſides. 80 
that in theſe inſtances, where proximity is not the thing attended 
to, the law has ſet a nen to kindred. . 


4. A BOUNDARY has alſo wade thought proper, by the an- 
tient law, to be eſtabliſhed, with. regard to the writ of right de 
rationabili parte; which lies always (according to * the regiſter) 
between privies in blood, and not between ſtrangers. It is pro- 
perly then * ſuable, when two or more perſons claim by deſcent 
from the ſame anceſtor, (as in gavel-kind or co-parcenary) and 


one of them enters upon, and occupies the whole: for in ſuch. 


caſe the parties deforced have their remedy by this writ. And 
ſince it lies only between privies in blood, the parties are! ex- 
cluded from waging battail, &c, the uſual method of determi- 
ning all controverſies at the antient law. Now had the privity 
of blood been extended in this caſe in infinitum, had the com- 
mon anceſtor been allowed to be aſſumed at any degree of dif- 
tance, this writ would have been open to all men; the connec- 
tion of conſanguinity would have been univerſal ; there would 
be no ſtrangers to be excluded from the writ ; and every one 
would be intitled to exemption from the trial by battail. But 
the law has prudently interpoſed a boundary here, and determi- 
ned” that this writ is not ſuable after the third degree be paſt ; 
&« ne gift entre parents queux clamont par deſcent, apres que il paſſa 
e tierce degre and of courſe that the exemption from the 
trial by battail ſhall extend no farther ; the which, according to 
Fitzherbert“, Finch, Britton“, and the Old Natura Brevium 9, 
© ne ſe joindra pas entre parents, avaunt ceo que ils ſoient paſſes of 
« frerce degre ge parents, la ils count per un deſcent.” 


> Littlet. ten. f. 19. ; m Vet. Nat, Br. 6 g. Finch, ibid. Britton, 
i fol. 36. | 1 Caþ+ 79+ 
* Regiſt. :4i4. Fitzh. u. 6.9. " Gr. abridem. tit. Droyt. * 31. 
Fitz. 7. b. ibid. Vet. Nat. Br. 47 79e. Ui ſupr. & b. 1. ch. 3. nax. 29. 
Finch. At. J. 4. ch. 18. Britton. cap. 73. ? Ubi ſupr. | 
| 4 Ui ſupr. & 79. 
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WP 1 ANOTHER inſtance, in which our law has regarded con- 
ſanguinity, is in the caſe of an appeal of death ; which, when 
a man is killed, his heir male is entitled to bring (even after an 
acquittal'on an indictment) if he believes the appellee to be 
really guilty. And though this be a caſe merely of proximity, 
yet even here the antient law, as we learn from the Mirrour, 
ſet a boundary to the kindred, viz. the fourth degree. Les 
e appeles de homicide fueront reſtraine, par le roy H. enry le premiere, 
&« zeſque al quatre procſieins degrees de Janck.” And in like man- 
ner the weregild, or pecuniary forfeiture for the death of a man, 
which obtained univerſally among all the northern nations, was 
diſtributed with a ſimilar reſtriction among the antient Goths : 
one half was given to the next of kin; a fourth to the next but 
one; and the remaining fourth was divided among the relations 
of the deceaſed, but only to the ſeventh degree*. 


UNDER this article, of appeals, may be mentioned an an- 
tient cuſtom, which is ſaid by the judges in the founder's time 
to have obtained in their days: that when a man was hanged 
on an appeal of death, the wife of the perſon killed, and a/l his 
kindred, © tout /ank,” drew the felon to execution. It will not, 


DÞ imagine, be contended, that the kindred were admitted to 


this office in . 


6. Tu RE is another light, in which the laws of England 
have conſidered conſanguinity, which I ſhould chuſe to paſs over, 


as I apprehend but little can be gathered from it ; but I would 
not be conſcious of omitting any inſtance, in which I can re- 


colle& that kindred has been treated of in our laws. What I 


mean is with regard to the proof of villenage, when the lord 
brought his writ de native habendo, in order to recover the poſ- 


ſeſſion of him whom he claimed to be his villein. For in ſuch 


caſe, if the demandant claimed him as his villein by deſcent, it | 


7 Myrrour de' Juſticez, cap. 2. $..7. rum. J. 3. c. 4. 
5 Sticrnhook de jure Sutonum et Gotho-  * Yearbook, Mich, 11 Henr, V. þt. 24. 
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was incumbent upon him to prove it by his kinſmen ; (“, per 
* conſanguineos de codem ſtipite, unde ipſe exierat, exeuntes,” ſays 
Glanvil*; which, by the way conveys the true idea of con- 
ſanguinity) that is, he was * obliged to produce ſome of the de- 
fendant's kinſmen, who ſhould confeſs in court, that they were 
villeins to the demandant. Now here it muſt be owned that the 
preciſe degree, where this conſanguinity ended, is no where 
(that I know of) ſet down in the books; but, on the other 
hand, I do not find any where aſſerted that it was extended with- 
out boundary; which is, in ſtrictneſs, ſufficient for my purpoſe, as 
the poſition J have advanced is merely negative. Though from 
the whole of what Glanvil ſays upon this occaſion, I think it 
might fairly be inferred, that there were ſome poſitive limits ſet 
to the kindred in this caſe ; notwithſtanding, at this diſtance of 
time, we are at a loſs to know what thoſe limits exactly were: | 
but I am rather deſirous to eſtabliſh the truth, which I contend . 
for, upon clear and undeniable evidence, than upon ſuch as is 
in any ſhape liable to cavil and exceptions. 
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Nor indeed that it is of much importance, whether it were 


infinitely extended, or no; for, if ſome of his relations appeared | : 
to be bond men, and others of them free, it was then“ to be en- ; 
quired by a jury, whether the bond or free men were his next of ; 


kin; and according to the ſtate of his neare/t kinſmen, his own 
liberty was to be determined. Since therefore, in caſe of a mul- 
tiplicity of kindred, which will always follow from admitting 1 
diſtant ones, the point was here reduced to a queſtion of mere 3 
proximity, it ſignifies nothing to our preſent purpoſe (as has 
-been more than once obſerved) whether they were, or were not, 
admitted without any boundary. 


7. LET us therefore proceed to another method, and that a 
very univerſal one, of conſidering collateral kindred; I mean, 


u Lib. 5. cap. 4. Fitz. 2. 5.78 2 
* Glanvil. ibid, Regiſt. 87 4. Co. Litt. * Glanvil, 1674. 
187 6, Old Tenur. 127. Old Nat. Brev. 30. 
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with regard to the prohibitions of marriage. With us at pre- 
ſent, by the ſtatute? of Henry the eighth, theſe prohibitions 
extend no farther than the Levitical degrees; (the utmoſt of 
which is the third *, according to the civil computation) but in 
the founder's time they were regulated throughout all chriſten- 
dom by the canon law. And it is in that law that conſanguinity 
has been treated of moſt at large, and with the greateſt accuracy; 
other laws only regarding it incidentally, and generally with a 
reference to the canon. As therefore the kindred, which is the 
object of the canon law, is of the ſame nature with that which 
is the object of the college-ſtatutes, (the queſtion in both being, 
who are to be diſtinguiſhed as kinſmen, not who is the next 
kinſman) the determinations of this law ought to have ſome 
weight in the preſent caſe: for though, upon reaſons of reli- 
gion and ſtate, it is made no longer binding here in England ; 
yet, in points which are not pontificial, we may ſtill have reſpect 


for it's authority, eſpecially where it is founded upon ſtrong and 
ſubſtantial grounds. 
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Now nothing can be more evident, than that, by the old 
canon law, collateral conſanguinity was conſidered as extending 
no farther than the ſeventh degree. Nor will this, I apprehend, 
> be diſputed ; and therefore we may ſpare ourſelves a multitude 
of quotations, by referring ſuch as may happen to doubt it to 
the title below-cited *. It may not however be amiſs to obſerve 
the reaſons, which one of the canons? gives for prohibiting matri- 
mony within ſeven degrees: Nam in ſeptem gradibus, fi canonice 
« ef uſualiter numerentur, omnia propinquitatis nomina continentur. 
« Ultra quos nec conſanguinitas invenitur, nec nomina graduum re- 


« pertuntur, nec ſucceſſio poteſt amplius prorogari, nec memoriter ab 
e aliquo generatio recordari.” 
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x this be not ſpeaking plainly, it is hard to ſay what is: 
and though afterwards the prohibition of marriage was taken 
off, and confined to four degrees only; yet, as a learned author“ 
has juſtly obſerved, the extent and boundaries of collateral con- 
ſanguinity, which are here fixed and dotermined, have ſuffered 
no change or removal. 

THAT theſe boundaries were received in England, at leaſt 
by the clergy, would need no other proof, than that they were 
part of the canon law, for which our popiſh anceſtors had the 
utmoſt regard and reverence. But it ſo happens, that this very 
conſtitution as adopted and enforced by a national ſynod here 
at home; namely, by the council held at London, A. D. 1 102. 
3 Henr. 1. the twenty fifth canon © of which runs thus; ** ne 
ce cognati uſque ad ſeptimam generationem ad conjugium copulentur, 
«vel copulati ſimul permaneant.” 


LET us next examine into the reaſon of this determination 
of the canon law, and we ſhall find it equally applicable to the 
| Caſe before us. I do not contend for the greater natural pro- 
priety of ſtopping at the ſeventh, rather than at the ſixth or 
eighth degree. Superſtition perhaps might have a ſhare in pitch- 
ing upon the number, ſeven; and perhaps not, It is at leaſt as 
proper as any other number; and there was, it is plain, a ne- 
ceſſity of ſtopping ſomewhere (as marriage with any of one's 
kindred was forbidden * generally) or elſe, as in the college caſe, 
the diſtinction would be univerſal. 


Fo R * blood of the common anceſtor, wherein conſiſts the 
relation, is by a multitude of deſcents fluiced into ſo many dif- 
ferent channels, and mixed with ſo many other bloods, that it 
can be no longer diſtinguiſhed. Every man has in the firſt aſ- 


© Decretal. 56. 4. tit. 14. cap. 8. e Wilkins concil. M. B. tom. 1. p. 383. 
Joan. Andreae declaratis arboris conſang. f Decretum. p. 2. canſ. 3 5. gu. 3. c. 2. 
9.18. | 
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cending degree two anceſtors, in the ſecond four, and, by the 
ſame rule of progreſſion, in the ſeventh an hundred and twenty 
eight, in the tenth a thouſand and twenty four, and in the twen- 
tieth above a million ?; and has, conſequently, as many bloods 
in him as he has anceſtors. But how very minute a portion has 
he of the blood of a remote anceſtor ! A perſon, for inſtance, 
one of whoſe anceſtors in the fifteenth degree is the founder's 
father, has 32767 other anceſtors in the ſame degree : that ſhare 


of his blood therefore, which he derives from the founder's fa- 


This will ſeem ſurprizing to thoſe who 


are unacquainted with the encreaſing power 
of progreſſive numbers ; but is palpably 
evident from the following table of a geo- 
metrical progreſſion, in which the firſt term 


ſpeak more intelligibly, it is-evident, for 
that each of us has two anceſtors in the firſt 
degree; the number of whom is doubled at 
every remove, becauſe each of our anceſ- 
tors has alſo two immediate anceſtors of his 


is 2, and the denominator allo 2: or, to own. 
Lineal Degrees. Number of Anceſtors. 
I 2 
2 — 4 
3 — — — 8 
4 7 — 6 
wo. _ 
Wo — — 64 
7 — — 128 | _ 
8 256 int 1 
9 — 512 . 5 
10 — 1024 2 — 
11— —— 204 |  - 
1 2 — — 4096 „ Tf) — 
13 — 8192 "pk 
14 — 16384 = E 
15 32768 — 
16 65 5 36 2 
17 — 131072 
18 — 262144 
19 — — 524288 
20 ——— — 1048576 


A ſhorter method of finding the number of 
anceſtors at any even degree 1s by ſquaring 
the number of anceſtors at half that num- 
ber of degrees. I hus 16 (the number of 
anceſtors at four degrees) is the ſquare of 


4, the number of anceſtors at two; 256 is 
the ſquare of 16; 65536 of 256; and the 
number of anceſtors at 40 degrees would 
be the ſquare of 1048576, or upwards of 
a million millions, 
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- IF this be not ſpeaking plainly, it is hard to ſay what is: 


1 


and though afterwards the prohibition of marriage was taken 
off, and confined to four degrees only; yet, as a learned author“ 

has juſtly obſerved, the extent and boundaries of collateral con- 
ſanguinity, which are here fixed and determined, have ſuffered 


no change or removal. 


Taar theſe boundaries were 


received in England, at leaſt 


by the clergy, would need no other proof, than that they were 
part of the canon law, for which our popiſh anceſtors had the 
utmoſt regard and reverence. But it ſo happens, that this very 
conſtitution was adopted and enforced by a national ſynod here 
at home; namely, by the council held at London, A. D.1102. 
3 Henr. 1. the twenty fifth canon © of which runs thus; * ze 
© copnati uſque ad ſeptimam generationem ad conjugium copulemtur, 


ce vel copulati ſimul permaneant.” 


LET us next examine into the reaſon of this determination 
of the canon law, and we ſhall find it equally applicable to the 
caſe before us. I do not contend for the greater natural pro- 
priety of ſtopping at the ſeventh, rather than at the ſixth or 
eighth degree. Superſtition perhaps might have a ſhare in pitch- 
ing upon the number, ſeven; and perhaps not. It is at leaſt as 
proper as any other number; and there was, it is plain, a ne- 
ceſſity of ſtopping ſomewhere (as marriage with any of one's 
kindred was forbidden * generally) or elſe, as in the college caſe, 


the dfinaibn would be univerſal, 


FoR Fin blood of the common anceſtor, wherein conſiſts the 
relation, is by a multitude of deſcents fiuiced into ſo many dif- 
ferent channels, and mixed with ſo many other bloods, that it 


© Decretal. Il. 4. tit. 14. cap. 8. 
Joan. Andreae declaratio arboris conſang. 
9. 18. 


can be no longer diſtinguiſhed, Every man has in the firſt aſ- 


e Wilkins concil. M. B. tom. 1. p. 383. 
f Decretum. p. 2. cauſ. 35. gu. 3. c. 2. 
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cending degree two anceſtors, in the ſecond four, and, by the 
ſame rule of progreſſion, in the ſeventh an hundred and twenty 
eight, in the tenth a thouſand and twenty four, and in the twen- 


tieth above a million ?; and has, conſequently, as many bloods 


in him as he has anceſtors. But how very minute a portion has 
he of the blood of a remote anceſtor ! A perſon, for inſtance, 
one of whoſe anceſtors in the fifteenth degree is the founder's 
father, has 32767 other anceſtors in the ſame degree : that ſhare 
of his blood therefore, which he derives from the founder's fa- 


t This will ſeem ſurprizing to thoſe who 


are unacquainted with the encreaſing power 
of progreſſive numbers; but is palpably 
evident from the following table of a geo- 
metrical progreſſion, in which the firſt term 
is 2, and the denominator alſo 2: or, to 


ſpeak more intelligibly, it is evident, for 
that each of us has two anceſtors in the firſt 
degree; the number of whom is doubled at 
every remove, becauſe each of our anceſ- 
tors has alſo two immediate anceſtors of his 
OWN. 


Number of Anceſtors, 


Lineal Degrees. 
1 = — 2 
2 — 4 
3 — — — 
4.2 118 
_ _— 
6 — — 64 
7 — — — 128 Wy” 
— 256 — 1 
9 - — 512 — 2 
10 — 1024 - == IN 
11— — — 2048 A | 
12 — — 440g 7 - 
13 — 8192 1 
14 — — 16384 - — | 
15 — 32768 — 
16 65 5 36 2 
17 — 131072 
18 — 262144 
19 — 524288 
c 10485 76 


20 — — 


A ſhorter method of finding the number of 
anceſtors at any even degree is by ſquaring 
the number of anceſtors at half that num- 
ber of degrees. Thus 16 (the number of 
anceſtors at four degrees) is the ſquare of 


4, the number of anceſtors at two; 256 is 


the ſquare of 16; 65536 of 256; and the 
number of anceſtors at 40 degrees would 
be the ſquare of 1048576, or upwards of 
a million millions, 
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ther, is only one 32768 part of his whole maſs; and how 
much this boaſted proportion may amount to, I leave to the 


curious to determine. A proportion it is, which the canon law 


does not ſo far regard, as to adjudge it an inceſtuous mixture, 
though it again be blended with blood derived from the ſame 
fountain ; a proportion, which, one would think, ſhould hardly 
entitle the poſſeſſor of it to any ſpecial ſhare of affection from 
the reſt of the deſcendants of the ſame anceſtor. 


BuT we may purſue this way of reaſoning ſtill farther. Half 
of this number of anceſtors are male and half female : now, 
{ſuppoſing each couple to leave at leaſt two children, and every 
one of them two more, and ſo on; (a very moderate ſuppoſi- 
tion; for, without it, the human ſpecies inſtead of encreaſing 
would be daily diminiſhing) we ſhall find, I ſay, upon this ſup- 
polition, that all of us have now ſubſiſting near two hundred 
and ſeventy millions of couſins in the fifteenth degree; deriving 


(one half of them) their kindred by different titles, but all at 


the ſame diſtance from the ſeveral common anceſtors as ourſelves 
are; over and above thoſe, that are one or two deſcents nearer to, 
or farther from them, and who may amount to as many more l. 
And if this calculation, which any one that pleaſes may ſoon 
examine, ſhould appear incompatible with the number of inha- 
bitants on the earth; it is becauſe, by intermarriages among 
theſe ſeveral deſcendants, a hundred or a thouſand different re- 
lations may be conſolidated in one perſon, or he may be related 
to us a hundred or a thouſand different ways. A ſtrange laby- 


rinth of confuſion ! from which nothing can extricate us, but 


b This will ſwell more conſiderably than of -anceſtors has two deſcendants, who en- 
the former calculation; for here, though -crcale- in a duplicate ratio, it will follow 
the firſt term is but 1, the denominator is that the ratio, in which all the deſcendants 


43 that is, there is ane kinſman (a brother) 
in the firſt degree, who makes, together 


with the propoſitus, the two deſeendants of 


the firſt conple of anceſtors; and in every 
other degree the number of kindred muſt 
be the guadruple of thoſe in that which im- 
mediately precedes it: for, ſince each couple 


encreaſe downwards, muſt be double to 
that in which the anceſtors encreaſe up- 
wards ; but we have feen that the anceſtors 
encreaſe in a duplicate ratio; therefore the 
deſcendants muſt encreaſe in a double du- 
plicate, i. e. in a quadruple ratio. 


Collateral 


9 F n 
E * bs * * 
> 3 * * F ” x. 7 
2 Sy y * . * h „ FP 8 * 
x a Ts 4. EVR * . 3 1 
——Q@Q fo 


COLLATERAL CONSANGUINITY. 


169 


the confining this diffuſive ocean within ſome certain limits; 
for, by the ſame rule as before, if the inhabitants of theſe king- 
doms be twenty millions, it is poſſible they may be all related 
to each other (and, of courſe, to the founder) within the thir- 


teenth degree. 


o 


Tris computation will be more eaſily apprehended, and it's 
moderation more plainly appear, when exemplified by a clear 
and indiſputable fact. When the children of Iſrael migrated 


Collateral Degrees. Number of Kindred. 
I | I 
3 i 
3 — 16 
0 — . 04 
es 256 
6 — — 1024 
3 — 4096 
8 - — 16384 
* 5 65536 
10 — — 262144 
11— 1048576 
14— — ee 
13 — 16777216 
14 — 67108864 
3 — 268435456 
16 — - 1073741824. 
17 — 4294967296 
18 — 17179869184 
TY en 68719476736 
20 — 274877906944 


This calculation may alſo be formed by a 
more compendious proceſs, viz. by ſquaring 
the couples, or half the number of anceſ- 
tors, at any given degree; which will fur- 
niſh us with the number of kindred we 
Have-in the ſame degree, at equal diſtance 
with ourſelves from the common ſtock, be- 
ſides thoſe at unequal diſtances. Thus, in 
the tenth lineal degree, the number of an- 
ceſtors is 1024; it's half, or the cauples, 
amount to 512; the number of kindred in 


the tenth collateral degree amounts there, 
fore to 262144, or the ſquare of 512. And 
if we will be at the trouble to recolle& the 
ſtate of the ſeveral families within our own 
knowlege, and obſerve how far they agree 
with this account; . e. whether, on an 
average, every man has not one brother or 
ſiſter, four firſt couſins, ſixteen ſecond cou- 
ſins, and ſo on; we ſhall find that the pre- 


ſent calculation is very far from being over- 
charged, 
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from the land of Egypt, they were one with another at no greater 
diſtance than the ſixth lineal degree from Jacob their common 
anceſtor. Theſe amounted to 603550 fighting men, of twenty 
years old and upwards*: to which if we add thoſe males which 
were under twenty, and thoſe which were ſuperannuated, it will 
probably double the former number ; and, being farther increa- 
ſed by the number of Levites (which extended to 22000) the 
total amount of the males will be 1229100. And, if we allow 
about the ſame number of females, the whole will amount to 
2458200; whereas upon the preceding calculation, by allowing 
two children only to every couple of anceſtors, the number of 
deſcendants in the ſixth degree amounts only to 64. 


IT is to prevent this amazing extenſion, which common arith- 
metic will demonſtrate muſt in a few deſcents be equivalent to 
univerſality, without recurring to our former arguments; it is 
to prevent the name of relations from being uſed, when the 
thing is in a manner loſt; when the blood of the common an- 
ceſtor is mingled, confuſed, and blended with a million of other 
bloods ; it is upon theſe accounts that the canon law has fixed 
this boundary. And this is avowed by the moſt ſenfible and 
learned of the doctors ; ſuch as not only tell us the law, but the 
reaſon of it; and whoſe authority I quote, not for the ſake of 
their names only, but for the unanſwerable reaſons they give for 
confining conſanguinity within ſome limits. 


AN p firſt let us hear Eſtius, who defines * collateral conſan- 
guinity to be vinculum eorum, qui ab uno aliquo deſcendunt per 
„% ſ/anguints propagationem, fic ut virtus ftipitis in genito vel genitis 

t perſeveret :* he goes on, „ ideo diximus, fic ut virtus ſtipitis, &c, 


i Moſes, Aaron, Korah, Dathan, and c. 27. v. 1.) and Beſaleel in the ſeventh de- 
Abiram were only in the fourth degree: gree. (Sce Exod. c. 31. b. 2, 1 Chron, c. 2. 
(ſee Numb. c. 16, v.1. c. 26. b. 5. G57.) v.18.) 

Achan was in the fifth: (ſee Joſh. c. 7. . 1. Numb. c. 1. b. 45. 
1 Chron, c. 2. b. 7.) Zelophehad and Naaſſon 1 Numb. c. 3. v. 39. 
in the ſixth: (ſee Matth. c. 1, v. 3. Numb. n Jy ſententias. lib. 4. part. 2. diſt. 40. Fir 
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« quia, dum longius fit intervallum unius ab altero, virtus ſtipitis, 
& movens ad ea quae ſunt individui, tandem evaneſeit ; et nomen 
« conſanguinitatis, ſimul cum aſfectione quae peculiaris inter conſan- 
s ouineos effe ſolet, extinguitur.” 

To this purpoſe alſo ſpeaks Covarruvias, who obſerves * that 
unleſs the communis ſtipes be confined to be propinguus, ©* omnes 
e homines conſanguinei forent, cum ab Adamo omnes deſcendimur.” 
The only queftion therefore is, when the /zpes ceaſes to be pro- 
pinquus, and begins to be remotus. The canon law, we have 
ſeen, adjudges that the ſeventh lineal anceſtor is the moſt remote 
Aipes, that collateral conſanguinity can be derived from: and 
Azo, like many other civilians, when ſpeaking of conſanguinity 
in general, ſubſcribes to this determination. Let Covarruvias 
and him mutually explain each other: the former ſays *, „ con- 
« ſanguinitas eft vinculum perſonarum ab eodem ſtipite propinquo 
«« deſcendentium ;” the latter gives? us the bounds of this propin- 
quity, ** conſanguinitas eft vinculum perſonarum ab eodem ſltpite de- 
« {cendentium intra ſeptimam generationem.” If therefore the 
communis ſtipes be not within the ſeventh generation from each 
party, the virtus ſtipitis and every tie of affection are, by both 
canoniſts and civilians, concluded to be worn out, and no de- 


ſcendants from that pes can be conſidered as kinſmen to each 
other, in excluſion of the reſt of mankind. 


Tris gradual failure of kindred is elegantly * expreſſed by 
S. Auguſtin ; and ſurely, in ſearching for the pious founder's in- 
tentions, the ſentiments of an antient Latin father * may not be 
improperly mentioned. Fuit autem antiquis patribus religigſae 
* curae, ne ipſa propinquitas, ſe paulatim propaginum ordinibus 
* dirimens, longius abiret, et propinquitas eſſe deſiſteret, eam nondum 


« longe poſitam rurſus matrimonii vinculo colligare, et quodammodo 
ce revocare fugientem.” 


n Tom. 1. part.2. cap. 6. F. 6. 


4 De civit. Dei. lib. 15. cap. 16. 
o Ibid. 


r The college chapel is dedicated by the 


P Summ. in lib. III. Infl. de grad. cognat. founder to the four Latin fathers, 
5. 14. 
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I appears then, from what has been here urged, that with 
regard to collateral conſanguinity, as it reſpects marriage, the 
canon law has eſtabliſhed a notorious boundary; and that not 
wantonly, but upon very good reaſon, no leſs than the abſolute 
neceſſity of ſuch a limit : it appears, that the ſame reaſons are 
equally forcible when applied to collateral conſanguinity in ge- 


neral, and the caſe of founder's kinſmen in particular: and we 


know that our own law will“ teach us, that “bi eadem eſt ra- 
&« tio, idem debet efſe jus.” 


8. ANOTHER method of conſidering collateral conſanguinity 
by the laws, is in the caſe of refuſing a judge, or challenging 
a juror upon that account. And this being alſo a queſtion, 
wherein the whole extent of conſanguinity comes under conſide- 
ration, it has accordingly received a boundary here. 


Tux canon and civil laws allow the parties to refuſe a judge 
for conſanguinity, as being a probable ſuſpicion of partiality. 
The latter indeed (which ſeems to permit* a man to refuſe a 
judge, if he himſelf is of opinion he has any cauſe, without 
aſſigning what that cauſe is) is therefore in general very filent 


about what ſort of conſanguinity is, or is not, a good ground 


for recuſation. The lex Cornelia de injuriis does indeed confine * 
it in one caſe to the ſixth degree, and this has been thought * 
to be a good meaſure for all other cafes ; though Baldus feems * 
rather for confining it to the fourth, while others? would ex- 
tend it to the tenth. 


Bur the canon lawyers, who require a ſufficient cauſe to be 
both alleged and proved, are more explicit. Si cauſa alicui 
&« fuerit delegata, ſays the law *, qui conJanguineus fit illius qui li- 


Co. Litt. 191. num. 62. 
t Cod. 3. 1. 14. et gloſs. ibid. * In leg. 13. Cod. Ab. 2. tit. 7. 
HF. 47. 10. ö. ä Y Marant. bid. 


” Vid. Marantae ſpec. aur. part. 6. cap. 1. © Decrctal. 2, 28. 36. et g. ibid. 
„ Feras 
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« feras impetravit, hujuſmodi delegatus non immerito poteſt recuſari.” 
The gloſs proceeds, . /ed uſque ad quem gradum intelligimus iftam 
50 conſanguinitaten ? videtur quod uſque ad Jeptimun : and Baldus 
approves * of this gloſs, but adds, ef hoc in. tranſuerſalibus ; 
&« ſed in aſcendentibus in infinitum.” 


Bu the common law of England, as it now“ ſtands, a judge 
cannot be challenged for conſanguinity, or any other cauſe ; 
though formerly, according to Bracton © and Fleta®*, he might 
have been. But challenges to a jury, who are judges of fact, 
ſeem to anſwer the recuſatio judicis of the Roman laws. Now 
conſanguinity, or cofinage, is good cauſe of challenge to any of 
the jurors; nay, to the whole array, if the ſheriff who impa- 
nels them be of kin to either party : but this exception of con- 
fanguinity does not hold in 7znfinitum ; as appears from number- 
leſs authorities; and, firſt, from a caſe*® in the year books, where 
a juror was allowed to be challenged for being related to one 
party, within the'degrees of marriage ; that is, ſays the book, 
within the zinth degree. 


Ons would be tempted to imagine a miſtake in the reporter 
or tranſcriber here, by ſubſtituting an x for a v, {ix for iv no 
uncommon overſight in antient manuſcripts; and that, inſtead 
of the inth, it ſhould have been the fourth degree; ſince no 
law, that I know of, did ever extend the prohibitions of mar- 
riage to the inth; and, at the time when this caſe happened, 
the fourth was the utmoſt degree prohibited in any part of Eu- 
rope. Accordingly we find that Fitzherbert, in reporting this 
very caſe in his abridgment, is expreſs* that the juror was in the 


fourth degree related to the plaintiff, and thereupon was ſet aſide ; 


but that it was ſaid at the ſame time, that if they had been of 
kin in the , degree, ſo that they might have intermarried, 
the juror ſhould have been ſworn : «* furt dit que fils uſſent eftre 


* In loc. 4 Lib. 6. cap. 7. 
> Co. Litt. 294 4. ; © Paſch. 41 Ew. III. pl. 3. 
© Lib. 5. de exceptionibus. cap. 15. * Tit, challenge. pd. 99. 
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e de linage en le quinte degree, Mint que il puit eftre maries, que il 
4 uft efte jurr'.” 


| HowevER this may be, the miſtake (if any) appears to have 
been of very long ſtanding; the caſe, as it is now reported, has 
ſerved for a leading one to ſubſequent determinations ; and the 
number, ine, whether originally fixed upon by deſign or acci- 
dent, has been eſtabliſhed as the boundary of that conſanguini- 
ty, which is cauſe of challenge. This we may learn from 
Brook's abridgment*; * ef nota, per curiam, quod cofinage al ix 
ce degree eft bon principal challenge, quod nota.” The margin re- 
fers to the year book, which is!“ as follows; Choke dit, /i le 
&« juror ſoit al ix degree co/in al party, fi il poit monſtrer coment 
ce gin, eſt bon challenge, quod omnes conceſſerunt.” And accord- 
ingly, in the caſe of Vernon and Manners, an array was quaſh- 
ed, becauſe the ſheriff was couſin to the defendant in the ninth 
degree; the common anceſtor being nine generations above the 
ſheriff, and ſeven above the defendant. On the other hand, it 
appears from another caſe in the book of afliſes, that a chal- 
lenge to one in a very remote degree was diſ-allowed ; ſo that it 
is plain that the coſinage, which is cauſe of challenge, does not 
extend in inſinitum. 


THis matter may be farther illuſtrated from what is ſaid by 
Glanvil : who, ſpeaking of the inſtitution of the grand affiſe, by 
king Henry the ſecond, in lieu of the barbarous and Gothic cuſ- 
tom of duelling, lays down this! general rule for challenges or 
exceptions to the jury; “ excip: autem pofſunt juratores eiſdem 
c modts, quibus et tgſtes in curia chriftianitatis juſte repelluntur.” If 
therefore jurors were to be challenged, in the ſame manner as 
witneſſes were ſet aſide in the eccleſiaſtical courts ; and witneſſes 
were there ſet aſide (for conſanguinity) only to a certain degree; 
it will follow, that jurors could not be challenged beyond a 


E cod. tit. pl. 180. : k Lib. 40. pl. 20. 
b Mich. 21 Ede. IV. pl. 37. 1 Lib, 2. c. 12. 
i Plowd. 325. Dier. 319. 
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certain degree, for any coſinage or alliance of blood. And that 
the civil and canon laws, which are properly the rule in our * 
eccleſiaſtical courts, did not extend that exception  mfinitum, 
will appear from the next article. 


IN the mean time we may obſerve, from Finch, the reaſon 
why coſinage is a good challenge; which is the ſame that muſt 
be aſſigned for the peculiar advantages given by the founder to 
his kinſmen. <« Colinage,” ſays he", © in the ſheriff is a good 
« principal challenge to the array; and in a juror to the poll; 
« although it be to the ninth degree, and that one cannot be 
« heir to the other of the land in variance. --- The reaſon 
« whereof is, for the affection, which the law intendeth that 
* one doth carry to the other.” If therefore the affection may 
be ſuppoſed to be diſſipated at a certain period in the one caſe, 


it is hard to ſay why it ſhould not alſo ceaſe at a like period in 
the other. | 


9. COLLATERAL conſanguinity is again conſidered in an- 
other light, by the civil and canon? laws; namely, by ordain- 
ing that kinſmen ſhould not be received to give evidence for, or 


compelled to give evidence againſt, each other. But here alſo 


the kindred is circumſcribed within boundaries; for it extends, 
in the utmoſt * latitude of conſtruction, only to the ſeventh de- 
gree. In France, as we learn from Domat, this exception is 
at preſent extended to the children of ſecond couſins ; which 


are in the /event/ degree by the civil, and the fourth by the ca- 
nonical computation. The municipal laws of England are 


ſtrangers to any ſuch exceptions, ſave only as to huſband and 
wife ; whoſe love or averſion being ſuppoſed extremely violent, 


they are for the moſt part * excluded from giving teſtimony, 
either for or againſt each other. 


m Hale's hiſtory of the law. ch. 2. Gin Ef. 22.5..4. Corvin. in Cod. 4. 


Latv. b. 4. c. 36. 20. 5. Marantae /pec, aur. part. 6. c. 1. 4. 2. 
Ef. lib. 22. tit. 5. I. 40 5. Cod. 4. 20. 5. © Part. 2. B. 3. tit. 6. 5. 3. e. 8. 
P Decretum. part. 2. cauf. 3. gu. 5. c. 19 Co. Litt. 66. 


10. == cauſ. 4. qu. 2 Q 3. c. 3. f. 4. 10. Nor 
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10. NoT that kindred is totally diſregarded by the common 
law, with regard to actions, and other judicial proceedings; 
ſince a man may maintain a ſuit for his kinſman, without in- 
curring the penalties of the ſtatutes againſt maintenance. But 
as this* ſeems to be confined to the prochein amy, or next of kin, 
it is of little importance to the preſent caſe, whether there are, 
or are not, any farther limits ſet to it: a caſe in the civil law, 
which bears ſome analogy to this, being much more to the pur- 
poſe. A lawyer, who was promoted to be advocatus fiſer, (or, 
as we ſhould call it, king's counſel) was not" permitted to plead 


in common cauſes ; with an exception however to the private 


cauſes of himſelf, his wife, his lineal anceſtors and deſcendants, 
and alſo his collateral couſins ; but with regard to theſe laſt, the 
exception is not in inſinitum, but only to the fourth degree. 


11. THe next light, in which the laws have conſidered con- 
ſanguinity, is with regard to the diſtribution of the per/onal 
eſtate of an inteſtate. Now the duration of kindred, and man- 
ner of contemplating it, by the civil law, being much the ſame 
here, as in the caſe of ſucceſſion to real eſtates, we need only 
refer to what has been before ſaid upon that ſubject. And as to 
the.law.of England, which is in this particular the ſtatute of 
diſtribution *, .it dire&s that the perſonal eſtate of an inteſtate 
ſhall, upon failure of wife and iſſue, be divided among the next 
of kin to the inteſtate in equal degree, and their repreſentatives ; 
but that no repreſentatives be admitted among collaterals, after 
brothers' and ſiſters' children. Now this being alſo a caſe wherein 
proximity is attended to, I ſhall not take the pains to inquire 
how far, in theory, the kindred may be here ſuppoſed to ex- 
tend : nor indeed ſhould I take any farther notice of it, if it 
were not for an argument of lord chief juſtice North, in a caſe * 
which aroſe upon the conſtruction of this ſtatute ; the whole of 


t Co. 2 Inſt. 564. * Carter v. Crawley. 33 Car, II. B. R. 
® Cod. 2. 7. 13. Raym. 496. 
22 C23 Car. II. cap. 10. 
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which contains a great deal of ſound reaſoning upon conſangui- 


nity in general, and part of which is very much to the preſent 
queſtion. 


Tux doubt was this; 4hat brothers and ſiſters ſhould be al- 
lowed to be repreſented : whether the brothers and fiſters of the 


next collaterals, or thoſe of the inteſtate only ; or, in other words, 
whether the children of an inteſtate's deceaſed aunt ſhould come 


in for her ſhare among his other aunts, as the children of a de- 


ceaſed fiſter would have done among his other ſiſters. The chief 
juſtice delivers his opinion, that the brothers and ſiſters of tlie 
inteſtate only wete intended, which is now the eſtabliſhed law: 
and therein he accounts why repreſentation is allowed in infi- 
nitum, lineally ; but only to a particular degree, co//aterally ; the 
general reaſon of which is applicable to all caſes of conſanguinity, 


which muſt be allowed to be attended to for ever in the right 
line, though not in the tranſverſe. 


«© IT is,” ſays he), «an obligation upon every man to pro- 
vide for theſe deſcended from his loins; and, as the admini- 


« ſtrator is to diſcharge all other debts, ſo this debt to nature 


« ſhould likewiſe exact a diſtribution, to all that deſcend from 
* him in the lineal degrees, be they never fo remote: and, be- 
© cauſe thoſe which are more remote from him, have not ſo 
* much of his blood, therefore the meaſure ſhould be according 
te to the flocks; more, or leſs, as they ſtand in relation to him. 
Upon this reaſon repreſentations are admitted to a/ degrees in 
« the lineal deſcent. There is no ſuch obligation to the remote 
* kindred in the collateral line; therefore they are not regarded, 
but in reſpe& of proximity, as they are next of kin.” And 
again *; „ remoter degrees have no regard, but for their proxi- 


« zzity; becauſe there are none nearer.” He concludes * thus, 


the application of which to the caſe before us is extremely eaſy ; 


« I conceive this act was intended for a plain rule; and I think 


? id. 500, 


* 1bid. 506. 
» Ibid. 50x 
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« it much better to interpret it in the moſt plain and obvious 
*« ſenſe, (which will eſtabliſh the ſucceſſion of perſonal eſtates 
according to reaſon and ſymmetry) than to ſtrain to find out 
« another ſenſe for the ſake of remote kindred, that are of 19 
« regard ; which will produce apparent abſurdities, and ſubje& 
« perſonal eſtates to fanciful and intricate diſputes.” 


12. THe laſt light, in which I can recolle& that conſangui- 
nity has been conſidered, is in a caſe the moſt ſimilar of any to 
that before us, though not abſolutely the ſame ; the caſe of a 
general legacy to ALL of one's kindred. Here, if kinſmen were 
admiſſible in infinitum, the legacy would be (according to what 
has been before urged) to all mankind: but the laws have 


avoided this abſurdity, by confining it among certain particulars 


only. 


An firſt, with regard to the civil law, let us hear Paulus de 
Caſtro, a very eminent lawyer, and the founder's cotemporary ; 
who determines * upon the very point. Tefator, qui erat preſ- 
« byter, in ſuo teſtamento inſeruit talem clauſulam ; item lego cuili- 
* bet de conſanguinets meis decem fl. auri. Quaeritur, qui ad lega- 
« tum erunt admittendi? After many learned arguments, he 
anſwers, guod omnes uſque ad ſeptimum gradum.” Mantica in- 
deed differs from him as to the degree; to which he * prefers the 


tenth, on the authority of Baldus; but agrees with him that 


there muſt be /ome limitation. Debet intelligi uſque ad decimum 
% gradum, quia eo uſque protenditur et defertur fſucceſſio ; et ideo 
* gut vult admitti tanquam ex progente ad fideicommiſſum, debet 
« probare ſe in aliquo gradu qui non fit ultra decimum.” So that 


if we are to look upon the founder's proviſion, as a legacy to 
AI of his kindred, as has been the opinion of ſome ; we find 


that, according to Paulus de Caſtro, none are entitled to that 
legacy beyond the ſeventh degree, or, according to Baldus and 


Mantica, the 7enth ; but all agree that they are not to be admit- 


ted in infinitum. 


d Confil. 1. 384. * De Conject. ult, volynt, lib. 8. tit, 12. . 
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Tur ſame point has alſo been frequently determined in the 
court of chancery with us; and it has been ſettled that ſuch le- 
gacies ſhall not extend to the kindred in inſinitum. The limits 
indeed, eſtabliſhed by that court, are not any particular degrees, 
but the ſtatute of diſtribution in general ; which, the lord 
chancellor ſaid*®, © he thought the beſt meaſure for ſetting bounds 
* to ſuch general words.” The ſame has been determined in 
divers © caſes; and this in order to prevent that confuſion and 
abſurdity which muſt neceſſarily enſue, if no bounds are ſet to 

fuch general words. For, it was faid* by the maſter of the 
rolls, and admitted by Mr. Vernon, and others, to be ſettled ; 

that where one deviſes the reſt of his perſonal eſtate to his re- 
*« lations, without ſaying what relations, it ſhall go among all 
« ſuch relations, as are capable of taking within the ſtatute of 
{© diſtribution : elſe it would be uncertain, for the relation may 
* be infinite.” The amount of all which is no more than this, 
that ſuch bequeſts are totally void for their uncertainty ; and the 


legacy is diſtributed as if, guoad hoc, the teſtator had died in- 
teſtate. 


Ir therefore the founder's ſtatute, in favour of his kindred 
in general, is to be interpreted as his will would have been in 
our preſent courts of equity, it muſt be entirely diſregarded; 
and his fellowſhips diſtributed, as if, guoad hoc, he had made 
no ſtatute; for that is the method in chancery of diſpoſing of 
ſuch general legacies: or, at leaſt, no perſons can claim a fel- 
lowthip by conſanguinity to him, but ſuch as would be entitled 
to his perſonal eſtate, in caſe he were now to have died inteſtate. 
The conſequence of which is, that no perſon can lay claim, who 
has a father, uncle, or other anceſtor living, related to the foun- 
der; nay, no one can (or ever could) lay claim, than whom 
there is @ nearer relation living in any part * the world. But 


ln the caſe of Roach w. Hammond. 8vo. 146. — Griffith v. Jones, ibid. 394.— 
Paſch. 1715. Prec. Chanc. 410. Thomas v. Hole. Caſ. temp. Talbot. 251. 
* Carr v. Bedford. 30 Car. 2. 2 Ch. Rep. P. Wms. 327. 
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this would be a moſt unreaſonable excluſion] It may therefore 
be juſtly doubted (as was hinted at the beginning of this eſſay) 
whether the founder's ſtatute ought to be interpreted by our 
rules for the interpretation of wills. What however may be pro- 
perly collected from hence, is this; that our courts were evi- 
dently ſenſible of the inconveniences, that would be introduced 
by infinitely extending ſuch general legacies ; and have therefore 


applied a remedy that was ſufficiently adapted to the caſe before 


them, by vacating the whole for it's uncertainty, and diſtribu- 
ting the legacy in a courſe of adminiſtration, which is uſually 
the moſt equal diſpoſition of any. How far ſuch a remedy can 
be, with juſtice, applied to the caſe of founder's kinſmen, I 
ſhall not undertake to determine, but leave to be conſidered 24 


proper judges. 


Tursx are the ſeveral lights, ſo far as can be at preſent re- 
collected, in which collateral conſanguinity has been conſidered 
by the civil, canon, and common laws: and it is hoped, that 
upon a fair and candid examination of the authorities here cited, 
the truth of the propoſition ſet out with will clearly appear : 
„ that where collateral conſanguinity in general, and not proxi- 
* mity, is the object of any of thoſe laws, and the perſons who 
*« poſſeſs it are to be diſtinguiſhed from the reſt of mankind, 
„ it is never extended in inſinitum. Farther than this it is im- 
poſſible to go, in maintaining a negative propoſition; unleſs by 
calling upon and challenging the warmeſt adverſaries to this 
truth, to produce a ſingle inſtance, wherein collateral conſan- 
guinity is profeſſedly extended without any boundary, in order 
to give a preference or diſtinction to the perſons who poſſeſs it; 
except in ſuch caſes only, where proximity is the thing attend- 
ed to. The boundary indeed is not always the ſame: the third, 
the fourth, the ſixth, the ſeventh, the ninth, and tenth degrees 
have been ſeverally eſtabliſhed as limits for particular purpoſes ; 
but it is never extended without any limit. And the varicty of 
bounds that we find in different laws, as different exigencies re- 
quired, is ſo far from being an argument * eſtabliſhing any 
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bound at all, that it is a very ſtrong one in favour of it; ſince 
it is thereby manifeſt, that all legiſlators have, at all times, 


agreed in the neceſſity of the thing, though they differed in the 
manner of accompliſhing it. 


Non will it be to any purpoſe to object, that part of the ci- 
tations here made, from the common law, are with regard to 
cuſtoms either quite, or almoſt, antiquated at this day ; ſince 
they were in full force and vigour at the time when the college 
ſtatutes were compiled. Beſides, we are to look into the gene- 
ral reaſon of laws, in order to apply them to the cafe before us; 
ſince a caſe exactly parallel is not to be met with in our books: 
and the reaſon of our antient laws is at leaſt as good as that of 
our more modern ones; nay, the reaſon of the laws now in uſe 
is not always to be found, without having recourſe to thoſe, 
which cuſtom or ſtatutes have aboliſhed. In ſhort, it is at any 
time idle to obje& to antient and eſtabliſhed determinations, 
unleſs it can be ſhewn that modern reſolutions have been other- 
wiſe ; much more in the preſent inſtance, where we are looking 
not ſo much into the practice of any one law in particular, as 
the principles of all laws in general. 


AFTER what hath been here urged, from the general prin- 
ciples of law and reaſon, it will not be amiſs to exemplify theſe 
principles, by ſtating the particular and very parallel caſe of the 


ſociety of New college in Oxford, and it's ſiſter ſociety near 
"Wincheſter ; which were both founded by William of Wyke- 
ham, about the cloſe of the fourteenth century. In his ſtatutes 
there is exactly the ſame preference given to his kindred in elec- 


tions, as there is by the ſtatutes of Chichele; and, in about 
two hundred years after the foundation, the ſame inconvenience 
began to be felt from the growing number of reputed founder's 
kinſmen. Senſible of this inconvenience, the college of Win- 
cheſter rejected a claimant ; whoſe father thereupon applied (as 


the manner then was) to the court of chancery, and not to the 


viſitor, for relief. And, after a ſolemn hearing, 30 january, 
22 Eliz. 
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22 Eliz. A. D. 1579; it was recommended * the lord keeper p 
Bromley, and aſſented to on all ſides, for the difficulty of judg- 
ment to be given, and it was ſo decreed; that the plaintiff's 

iſſue, for four deſcents, ſhould be admitted as z# they were foun- 

der's kinſmen, and that he ſhould renounce all farther claim to 

the blood of the founders : which renuntiation was oui 
regularly made. 


ABouT ten years afterwards, the fathers of two other rejected 
candidates applied to the ſame tribunal for a ſimilar relief. 
Whereupon the lord chancellor Hatton, « gravely conſidering 
« that the public benefit of the realm, for the education of 
« ſcholars in learning (chiefly intended by the founder) would 
greatly be hindered, if every of the children of the ſaid com- 1 
« plainants (allowing them to be of the undoubted blood of the 1 - 
« founder) ſhould be admitted into the ſaid colleges, being at b 
| this inſtant many in number, and in a ſhort time likely to 
| « ſpread, increaſe, and grow into more generations, ſufficient of 
e themſelves to fill the number of both colleges,” referred the 
il whole to biſhop Cooper, who then fat in the ſee of Wincheſter, 
= and, as ſuch, was the viſitor of both ſocieties, The biſhop, 
| having duly conſidered the caſe, in order to thew a grateful re- 

membrance of ſo worthy a work as the founding of two col- 

leges, declares himſelf willing to pay a regard to ſuc as even 
ſeem to be of the founder's blood; © fo that the ſame tend not 
« to the annoying, diſturbance, or prejudice of the ſaid foun- 
ce dations ; which the founder undoubtedly meant to make for 
« the public benefit of the whole realm, and not to be appro- 
« priated and made peculiar to one only kindred and family.” 
He then ſtates the vaſt encreaſe of the claimants ; whereby he 
obſerves ** that, if it be not in wiſdom foreſeen, the number of 
« ſcholars in both colleges is like to be fully ſupplied by ſuch 
« reputed kinſmen, be they apt or not apt to be brought up in 
* learning ; ſo that the public benefit intended by the founder 
would be fruſtrated.” He afterwards remarks, (what is equally 


i © Wylkeham v. Stempe, warden of Winton. In archivis coll. Wint.. 
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true of every other antient college, and particularly that of All 
Souls) that the revenues of the ſociety had been much aug- 
mented by other benefactors, ſtrangers to the founder's blood, 
who could never intend to confine their bounty within ſuch a 
partial chanel. In conſideration whereof, and for avoiding 
« inconveniences as might come, if one blood, conſanguinity, 
« and kindred ſhould have both colleges in their poſſeſſion and 
<« regiment,” he declares the founder's intention to have been, 
that the education of ſcholars ſhould more largely extend than 
to his own kindred, and. yet that ſome convenient regard ſhould 
be paid to thoſe of his undoubted blood : and therefore the bi- 
ſhop directs, that there ſhall not be at one time above the num- 
ber of eighteen reputed kinſmen in the two colleges, (which 
conſiſt, by the way, of a hundred and forty ſcholars) viz. eight 
in New college, and ten in that of Wincheſter; and that not 


above two ſhall be admitted at any one election into either col- 


legen: thus ſubſtituting a limitation in point of number, in 


lieu of what had been eſtabliſhed by the lord keeper Bromley, 


and what is now contended for by the college of All Souls, a 


limitation in point of degree. 


AT the diſtance of near fifty years, this matter was again re- 
conſidered, on a petition: (as it ſeems) to the king in perſon. 
For there is extant an order, dated 31 january, 1637, made by 
William archbiſhop of Canterbury, the earl of Arundel and 
Surry, ecarl- marſhall, and Walter biſhop of Wincheſter, to 
whom it was referred by the king to conſider of the claim of 


another Wykeham. This they determine to be groundleſs : 


founding their opinion on the decree of 3o january, 1579; and 
alſo on the great inconvenience that would follow, if the foun- 
der's conſanguinity ſhould be ſo exceedingly multiplied as it 


« would be, to the abſolute reſtraint of the freedom of elections, 
« if ſuch claims were admitted.“ 


D Ex archiv. coll, Nint. i Ibid, 
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DvuRING the time of the uſurpation, A. D. 165 t; the aut 
queſtion was again brought before the committee f the houſe 
of commons; for regulation of the two univerſities and the col - 
leges of Eton and Wincheſter ; probably with a view to re- 
eſtabliſh the unlimited preference of kindred, through the in- 
tereſt of a noble family with the powers which then bore rule. 
But all they could obtain, even from that partial tribunal, was 
an order * for augmenting the number of eighteen kinſmen, 
eſtabliſhed by biſhop Cooper, to twenty in both ſocieties ; with 
a proviſo, that if more than twenty had already crept in, no 
more ſhould be admitted till the number was reduced to twenty. 
Hence it ſeems, that the biſhop's injunction had either been 
over-ruled by the parliament-viſitors, when they new-modelled 
the ſociety of New college, among others, in their memorable 
proceedings A. D. 1647 and 1648; or elſe had in part been ne- 
glected by the college itſelf, in like manner as it is at preſent. 
For it muſt be acknowleged, that by ſome inattention in 'the 
electors, which it is not eaſy to account for, though the annual 
reſtriction (of two) continues in uſe to this day, yet the total 
reſtriction, (of eighteen) has fallen into utter oblivion. 


FroM this ſeries of determinations by chancellors, by viſitors, 
and other perſonages of weight and diſtinction, it appears, that 
lord chancellor Clarendon did not haſtily, and currente culamo 
only, decide as he has done (though not in his judicial capacity) 
upon the very point in queſtion. For ſpeaking of lord Say and 


Sele, (whoſe danny were parties to ſome of the former Sn 


cations) he ſays , „he had been a fellow of New college in 
„Oxford: to which he claimed a right, by the alliance he 

« pretended to have from William of Wickham, the founder; 
« which he made good by a far-fetched pedigree through ſo 
% many hundred years, half the time whereof * all 
« relation of kindred.” 


*. 1bid, | Hiſt. of the rebellion, book 6. near the end. 
III. Tur 
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III. Tux laſt rule, that can be made uſe of for interpreting 


the intentions of the founder, is by ® conſidering his character, 
. profeſſion, and learning, the age in which he lived, and other 


circumſtances of the ſame nature; according to that ſaying “ of 


Cicero, © qua in ſententia ſcriptor fuerit, ex caeteris ejus ſeriptis, 
& factis, dictis, animo, atque vita ſumi oportebit.” 


Axp here we are not ſo much to conſider the many ſhining 
qualities, which diſtinguiſhed this great and venerable prelate 
as a ſtateſman, and a primate ; as a patron of all kinds of learn- 


ing, and the two illuſtrious ſeats of it; as a ſteady and zealous 
defender of the rights of the church of England, the preroga- 
tive of the king, and the liberties of the people, againſt papal 


encroachments when Rome was in the zenith of her power. 
Theſe ſtrong and notorious lines of his public character are not 
at preſent the object of our contemplation. Let us here conſi- 
der him in a more private view; as an eccleſiaſtic; as a doctor 
of civil and canon law, and remarkably eminent in the know- 
lege of both; the lumen legis, as he is“ ſtiled by Lyndewode : 


let us recolle& the age in which he lived, wherein the canon 


law was in the higheſt vogue and moſt univerſal eſteem : let us 


obſerve what a regard he profeſſes to have both for that and the 


civil law; declaring * them to be pro regimine politico perquam 


utiles et neceſſariae; the favour he ſhews to his juriſts, and 
particularly his“ canoniſts ; and how ſollicitous he ſeems * to be 


that the knowlege of theſe laws ſhould flouriſh in his ſociety : 
let us, laſtly, conſider. the permanent benefit which he meant to 
confer on his college; by exempting them, as much as in him 
lay, from the juriſdiction of the common law, (for which the 
clergy had in his time -no great reverence) and appointing his 
ſucceſſor their viſitor, who was then ſure to determine all diffe- 
rences by the rules of the canoniſts: let us duly reflect upon all 


* Puffend. abi ſupr. J. 6 & 7. Statut. de totali numero, Nc. ad init. 
De inv. II. 40. . 4 Statut. paſſim. 
© -Provinc. ad init, 
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theſe conſiderations, and we ſhall find it reaſonable to imagine, 
that the conſanguinity, intended by the founder, is of the ſame 
nature with that treated of in the canon law, and defined by 
his official, biſhop Lyndewode. 


I'T is therefore ſubmitted, with the utmoſt deference, to the 
judgment of ſuch, whoſe undoubted province it is to fix a boun- 
dary to this relationſhip, whether the canonical limit, of the 
SEVENTH degree, does not ſeem to be better entitled to be the 
limit here, than any other whatſoever. For that it muft be 
bounded ſomewhere is, I hope, no longer a doubt, after what 
has been here urged : eſpecially when we conſider farther, that 
the ſame inference may be fairly drawn from the ſentence of 
the moſt reverend prelate, by whom the firſt appeal againſt a 
college- election was decided; and whom we may ſuppoſe not 
averſe to the extenſion of kindred, having himſelf married a 
deſcendant of the Chichele family. He determined that the 
then appellant was of the founder's blood, and ejected the per- 
ſons choſen by the college, as being ** mere extraneas, et difto 
« fundatori in nullo conſanguinitatis gradu conjunttos.” And the 
ſame is alſo virtually implied in every ſubſequent ſentence, 
wherein judgment of offer has been given. The argument 
therefore will ſtand thus: if there are no limits to conſangui- 
nity, all men muſt be related to the founder in ſome degree or 
other; but it is expreſſly determined that ſome men are in no 
degree related ; the conſequence of which is, that conſanguinity 
muſt have /ome limits. What theſe limits are, is therefore the 
only queſtion remaining ; and that they may in ſome way or 
other be finally aſcertained, is the whole, I apprehend, that the 
ſociety deſire, and have been for theſe many years endeavouring 
at. There ſeem at preſent to be tolerably good reaſons for con- 
fining it within the sEVENTH degree; but if any other degree 
ſhall, upon better reaſon, be determined to be more proper, 


* Dicretum reverendiſſ in Chriſto patr, Guil. Wake, 5 Juz. 1723. 
acquieſcence 
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acquieſcence under lawful authority is undoubtedly the 1 of 
inferior judgments“. 

| HavinG drawn out this argument to ſo great a length, it 
is now high time to relieve the readers from ſo dry, and, to 
moſt of them, unintereſting a ſubject: but it may be expected, 
that I ſhould take notice of an objection or two, that have been 
raiſed to the doctrine here contended for, from the words of 
the ftatute before us; and upon which ſome ſtreſs has been laid, 
as if they neceſſarily implied an unlimited duration of conſan- 
guinity. 

Tux firſt is, that the founder ordains a preference to be given 
to his kinſmen © 72 oMN1 eledlione futuris temporibus facienda; 
and hence it is argued, that the founder thought there mutt, or 


might, be collateral kinſmen ſubſiſting and intitled to regard at 
ALL future elections. 


To this it may be anſwered ; firſt, that however general the 
words may be, taken nakedly and by themſelves, yet they are 
afterwards reſtrained by the particularity of others, with which 
they muſt be connected. The preference is appointed to be 
given to the kinſmen, only, qui tales ſint; which words as 
much imply a poſſibility of their fa:/:ng, as the other do a poſ- 
ſibility of their n. The whole clauſe* of the ſtatute runs 
thus : --- ** volumus, quod in omni electione ſcholarium praedictorum 
e futuris temporibus in dictum collegium facienda, principaliter et 
* ante omnes altos illi qui ſunt vel erunt de conſanguinitate noſtra et 
&« genere, ſi qui tales fint, ubicunque fuerint oriundi, dum tamen 


Since the firſt publication of this eſſay, founder to be preferred to the reſt of the 
though no principle has been laid down candidates for fellowſhips. And in this 
upon which any judgment has proceeded, determination, thus made by the proper 
yet appeals have been determined by the tribunal, the college ſeems bound to ac- 
viſitor in favour of claimants in the Dur- quieſce. 
teenth canonical degree. Thus far then at Statut. de modo et forma tt ene eli- 
leaſt has been determined; that perſons re- fond 
lated in that degree were intended by the 
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Ant reperti habiles et idonei ſecundum conditiones ſuperius et inſe- 


% rius recitatas, fine aliguo probationis tempore in veros dicti collegii 
« ſocios ab initio eligantur, et etiam admittantur.” We ſee, that 
if the former part of the clauſe ſhould ſeem to ſuppoſe that they 


might laſt for ever, the latter as plainly ſuppoſes they might 


not: from hence therefore we cannot infer the necęſſity of a 
_ perpetual duration. 


Bur farther, we cannot even infer the paſſibility of it: for 
the words, in omni electione futuris temporibus facienda,” are 
words which operate upon all the remaining parts of the ſtatute, 
as well as upon this proviſionary clauſe ; and in theſe there are, 
undoubtedly, perpetual directions given, or ſuch as may be in 
uſe for ever. It was therefore neceſſary, at the head of this 
branch of the ſtatute, to make uſe of ſuch comprehenſive words 
as might reach the whole of it; and yet they are not to be 
applied, in their utmoſt latitude, to every part. Some parts, as 
the year of probation for inſtance, are intended to be obſerved 
for ever; but no parts can be longer obſerved, let the expreſſion 
be as general as it will, than while their objects continue to 
exiſt, It no more follows, that becauſe in ALL elections in 
men are ordered to be preferred, therefore &in/men may laſt for 
ever; than it would, ſuppoſing nephews were ordered to be ſo 
preferred, that nephews alſo might endure throughout all ages. 
When words, that ſignify perpetuity, are applied to ſuch things 
as are in themſelves of a tranſitory nature, common ſenſe will 
teach us to underſtand that perpetuity, as meaning no more than 
the utmoſt duration, of which the thing it is applied to is capable. 


A PARALLEL inſtance may perhaps more fully explain this 
matter. In the canons of 1603, it is“ enjoined, that“ before 
*« ALL ſermons, lectures, and homilies, preachers and miniſters 
« ſhall moove the people to joyne in prayer {inter alia for our 
« ſoveraigne lord king James, our gracious queen Anne, and 


Canon lv. 
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« the noble prince Henry.” But will any one thence conclude 
that archbiſhop Bancroft, and the other makers of that canon, 
imagined, that king James, &c, would live as long as ſermons 
were preached, or lectures and homilies read? or would even a 
Jeſuit argue from thence, that the church of England enjoined 
prayers for the dead ? Certainly not. The word, ALL, will be 
underſtood with this reſtriction as to them, „ ſo long as they 
* continue to be the ſubjects of prayer; and be taken in it's 
moſt extenſive ſenſe only with regard to thoſe things that are of 


a permanent nature; the holy catholike church, the mini- 
« ſters of God's word, Sc.“ 


I HAvE been the more minute in examining this argument 
from the words of the ſtatute, becauſe, from the air of triumph 
with which it is generally urged, it is looked upon; I imagine, 
as unanſwerable. However, I ſhould hope that this is a very 
full anſwer. But even ſuppoſing it be not fo, ſuppoſing that, in 
their primary and moſt obvious ſenſe, the words imply a perpe- 
tual diſtinction of kindred; would that alone be ſufficient to 
filence all objections, and ſolve the otherwiſe unſurmountable 
difficulties of ſuch a conſtruction? I may venture to ſay, it 
would not. There is no rule more certain, or more univerſally 
uſeful than this, which has been before mentioned; „ ub: 
« verba nullum aut abſurdum ſenſum poſt ſe eſſent tractura, a re- 
tc ceptiori ſenſu pauliſper erit defleftendum.” When every candi- 
date muſt clearly be in ſome degree a kinſman, and the founder 
directs that, as long as the world endures, his kinſmen ſhall be 
preferred to other candidates, he muſt either be underſtood to 
have meant no preference at all, or to have meant by his kinſ- 
men ſuch candidates as were related within a limited and cer- 
tain degree. | 


BuT again, we are told that, in another * ſtatute, the foun- 
der orders that . cuſtos et ſocii univerſi dicti collegu, infra regnum 


„ Puffend. 207 ſupr. F. 6. * Statut. e communi annua veſtium, &c. 


„ Angliae 
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« Anghiae exiſtentes, tam nojtri conſunguinei quam alu, qui pro tem- 
e pore fuerint, erga feſtum nativitatis domini IN PERPETUUM, 
* habeant veſtes de una et eadem ſecta, &c ;” and hence theſe in- 
genious gentlemen draw the ſame concluſion, in favour of the 
perpetuity of founder's kinſmen. 


To this argument, if we may venture to call it ſo, the ſame 
anſwer will ſerve as to the foregoing ; with this additional re- 
mark, that, according to their own way of reaſoning, the ar 
muſt endure for ever in the college as well as the conſanguinei; 
whereas we have ſhewn that if conſanguinity be infinite, and 
of courſe univerſal, there can be no ali ſubſiſting. In like man- 
ner as, by the other argument, the election of ſcholars mult 
confeſſedly continue for ever; whereas if conſanguinity be ex- 
tended to any very great diſtance, and much more if it be un- 
limited, there can be no election of ſcholars; but all muſt at 
once be elected fellows, (which is the prerogative of founder's 
kinſmen) and that ſalutary proviſion, of a year of probation, 
muſt entirely fall to the ground. And thus much for this piece 
of verbal criticiſm. 


Od the whole, it is ſubmitted to calm and impartial judg- 
ments, whether the college, in the reluctance they have ex- 
preſſed to admit perſons to the privilege of kinſmen in degrees 
far remoter than any of the limitations before-mentioned, have (as 
is malevolently ſuggeſted by ſome) acted a part unbecoming the 
character of gentlemen, of ſcholars, or of clergymen ; of perſons 
who are bound, by the ſtrongeſt ties of religion and gratitude, 
to pay a proper regard to the blood of their munificent founder; 
but yet who are at the ſame time under equal obligations, NoT 
to pay that regard, unleſs where it is really due; who think it 
their duty to diſtinguiſh and ſeparate true claimants from the 
falſe ; and who owe that reſpect to their founder's memory, as 
to endeavour to vindicate his meaning from groſs abſurdities, 
and peipeble contradictions. 


IF 
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Ir what is contained in the foregoing pages be really the 
truth, as the writer has the greateſt reaſon to believe it is, the 


conſequence muſt be left to the equitable determination of him, 


in whoſe patronage and protection the college is at preſent 
happy. If, on the other hand, there be any miſrepreſentations 
of fact, any wrong citations from authorities, or any falſe rea- 
ſoning either from thoſe facts or authorities, of none of which 
the author is at preſent conſcious, he hopes at leaſt that it de- 


ſerves from ſuch as think differently, and may receive, an 


anſwer. 


—— — 
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CINCE the firſt publication of this eſſay, and indeed ſince 
the laſt impreſſion of it, the author hath ſeen two argu- 
ments in ſupport of the claim of founder's-kinſmen : the one 
in manuſcript, by mr Anſtis the elder, late garter king at arms; 
written above ſixty years ago with ſome aſperity, in conſequence 
of the rejection of his own ſon, and now depoſited in the li- 
brary of All Souls college : the other printed in 1765 by an 
ingenious gentleman at the bar, who appeared before the viſitor 
in 1762, as counſel on behalf of his brother, then one of the 
rejected claimants ; and which is ſaid in the title to be“ in- 
« tended as an anſwer” to the foregoing ſheets. Of both of 
which, and alſo of ſuch other arguments as have fallen within 
the author's obſervation, it may be expected that ſome notice 
ſhould be taken upon the re- publication of this eſſay: though, 
after all, the point in debate is now become a queſtion of mere 
ſpeculation and curioſity ; ſince it is hardly to be expected, that 
after a ſolemn determination*, founded upon the ableſt advice, 
in favour of a claimant related in the fourteenth canonical de- 
gree, any future viſitor will be eafily induced to overturn a doc- 
trine ſo fully ſettled, and in which the intereſt of ſo numerous“ 
a family is concerned. 
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YET, though a minute reply may en many accounts be deemed 

_ unneceſſary, and perhaps improper, it may not be amiſs to ob- 
ſerve (in caſe this queſtion ſhould ever again be re-conſidered ) 
that the main ground of objection inſiſted on in the foregoing 
eſſay was totally unforeſeen by mr Anſtis, and does not ſeem to 
have received from any other hand a full and deciſive anſwer. 


20 Febr. 1762. b See the STEMMATA CHICHELEANA, 40. Oxon, 1765. 
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It has indeed been inconteſtably proved, that collateral kindred 
may in fact ſubſiſt at any the moſt diſtant degree; --- that the 
leaſt poſſible portion of blood, derived from the ſame common 
anceſtor, however remote or early, is (ſtrictly taken) ſufficient 
to conſtitute a kinſman ; - that, by the ſoundeſt conſtruction 
of the Roman law, and agreeably to the beſt modern commen- 
tators, collateral ſucceſſion to eſtates is extended beyond the 
tenth degree; — and that by the common law of England it is 
avowedly extended without boundary. None of theſe poſitions 
are denied, and arguments are deduced from ſome of them, in 
the preceding ſheets. But either from the want of perſpicuity 
in the firſt impreſſion of this juvenile performance *, or from 
ſome other cauſe, the principal and grand objection to any pre- 
ference on account of unlimited collateral kindred (v7z. that it's 
infinitude neceſſarily induces univerſality, and therefore deſtroys 
all preference) has been much miſunderſtood by ſuch as have 
attempted to anſwer it, 


Tuus, the advocates for the college are repreſented © as ar- 
guing, „that if conſanguinity be ſo extended, all the world 
« 2:1] in time be able to claim as kindred ;” and then it is en- 
deavoured to be ſhewn *, from the difficulty of proof, and other 
circumſtances, that this event will ſcarce ever happen.” S0 
too it hath been argued by others, „that the college has no 
* reaſon to object to the extenſion of conſanguinity in infinitum 
* as leading to an univerſality; becauſe, when that is the caſe, 
ce the college may prefer which of the candidates they pleaſe. 
« For, in it's progreſs towards univerſality, the circle will widen 


* every year, and conſequently the more extenſive their choice 
« muſt be.” 


Ir is evident, that both theſe anſwers ſuppoſe, that the uni- 
verſality objected by the eſſay i is the reſult of a progreſſive in- 
creaſe ; which, beginning in a narrow circle, advances by de- 


© Written in 1748, and firſt publiſhed 4 Printed argument, pag. 141. 
in 1750, Bid. 143. 
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grees, and grows wider in proceſs of time. Whereas the fort 
of the objection is this; that an infinite extenſion of collateral 
conſanguinity muſt in/fantly produce, or rather infer, univerſa- 
lity ; which univerſality muſt have ſubſiſted as totally at the 
foundation of the college, as it does at preſent, or can do at 
any ſubſequent period of time. Let us briefly recapitulate the 
argument. 


ThE only datum, aſſumed in it, is this; that all mankind 
are derived from one common parent *: a poſition moſt certainly 
believed by the founder, and which will not be controverted by 
any of his ſucceſſors, or by any friend to revealed religion. From 
hence it is demonſtrably evident, without any deduction of 
pedigree, that all mankind are, in ſome degree, collateral kin- 
dred to each other. When therefore the founder directed a pre- 
ference to be given to certain individuals, by the name of con- 


ſanguinei or kindred, in excluſion of the reſt of mankind, whom 
he denominates a/ii or ftrangers, he muſt (as the eſſay contends“) 


be ſuppoſed to have had in his contemplation ſome limit or 
boundary of kindred, within which were included all thoſe in- 
dividuals whom he meant to diſtinguiſh by this preference. For 
if all perſons, of any degree of kindred, are equally intitled to 
this diſtinction, the diſtinction itſelf will ' vaniſh, and the in- 
tended preference will be vain and nugatory : becauſe, every 
candidate being in ſome degree or other a &:n/man, there can be 
no ſtrangers to be excluded*. And this would have happened 
at the very foundation of the college“: for, as no advantage is 
given to proximity, the founder's firſt couſin or nephew would 
then have had no preference before any other of the ſons of 
Adam, if the privilege of collateral kindred be held to extend 
in infinitum. And hence is inferred ' the abſolute neceſſity of 
ſome limit ; beyond which, though collateral conſanguinity does 
not ceaſe to be, yet it ceaſes to be taten notice of and diſtinguiſhed: 


f Eſſay, pag. 148. 1 Bid. 144. 149. 
s 1bid. 148, 149. * bid. 144, 145. 
bid. 140. i id. 172, & paſſim. 
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Ts is the great outline of the argument; which is farther 
illuſtrated by calculating ® the prodigious number of collateral 
kinſmen, that muſt at all times be ſubſiſting within a moderate 
number of degrees; and by ſhewing * that when the whole 


body of collateral kindred to any given perſon are (as ſuch) to 


be diſtinguiſhed from others, all laws have been neceſſitated to 
eſtabliſh ſome limit or boundary, beyond which no diſtinction 


is admitted. It is ſhewn e, that the caſe of ſucceſſion to landed 


or perſonal property is by no means a caſe of this kind; being 


only the deſignation of pe perſon, and that too the next of 


blood: but that the moſt appoſite caſes are thoſe of prohibi- 
tions of marriage, the refuſing a judge or juror 1 on the ſcore 
of conſanguinity, and the diſtribution ® of a general legacy to 
all of the teſtator's kindred. And, laſtly, reaſons are given for 
ſuppoſing *, that the tent degree of the civilians, or the ſeventh 
of the canoniſts (and rather the latter than the former) is the 


utmoſt extenſion of that conſanguinity, to which the founder 
intended to give a preference. 


H ow this argument is invalidated, by ridiculing * arithmeti- 
cal calculations; by a regiſtrar's aſſertion of what never was 
ſaid by any judge, „ that, if the college was to be diſſolved to- 
* morrow, the appellants would be intitled to the college eſtates 
* as the founder's heirs at law; - by remarking * the paucity 
of claimants, when three were then contending for tue vacan- 
cies ; «== by inſiſting * on the difficulty of proving ſo undeniable 


a propoſition, as that the founder and every poſſible candidate 


are the offspring of one common parent; — by dwelling ? 


m Eſſay, pag. 166, ec. 


id. 1757. Theſe appellants were de- 
n [bid. 151, 


ſcended from two different brothers of the 


o Jbid. 158. founder; their parents were then living ; 
id. 164. and they never pretended any claim to 
* id. 172. proximity of blood. 
r bid. 178. 9 
* Ibid. 15 2. 186. * Ibid. 143. 
t Printed argument. 146. Y Ibid. 129, Ec. 
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on the words of perpetuity which the founder has uſed in his 
ſtatutes, when that perpetuity (ſtrictly underſtood) implies an 
apparent abſurdity ; --- or by any of the topics hinted at in 
a former page * ; --- the author is unable to ſee. But, as long- 
rooted opinions are with difficulty (if ever) eradicated, and his 
own judgment may probably be biafſed by the prejudices of 
above twenty years, he leaves this to the determination of 
others. 


Ox thing has indeed been advanced, which ſtrikes at the 
very root of the whole: viz. that as the founder was a church- 
man, and could have no legitimate children, * his collateral re- 
& lations muſt in reaſon and equity ſtand in the place of lineal 
e deſcendants, who, by the unanimous ſuffrage of all writers 
«in the world, are admitted to ſucceed in infinitum®*.” And, to 
illuſtrate this, it has been ſaid, that“ at the time when, by the 
*« feodal law, land given to a man and his heirs went only to li- 
% neal deſcendants, yet, if ſuch donee was a churchman, it went 
* to his collateral relations.” This, we muſt admit, is very in- 
genious and plauſible; and, in caſe it will ſtand the teſt of exa- 
mination, muſt demoliſh at one blow all that has been alleged 


in favour of a limitation or boundary. 


Bur, in the firſt place, it reſts merely upon aſſertion, and 
not upon authority or argument, that by reaſon and equity, when 
a man has no children, his collateral relations ought 7: every 
reſpect, and particularly in point of unlimited extenſion, to be 
conſidered as lineal deſcendants. The caſe cited from the feodal 
law relates only to the inheritance of lands: and to the conſe- 
quences drawn from doctrine of landed inheritances a ſufficient 
anſwer (in the opinion of the learned gentleman himſelf *) has 
been already © given. But, when Kindred is conſidered in the 
groſs, we have ſeen © that thoſe eminent lawyers, Paulus de 


n See pag. 193. c Efſay.158. 
Printed argument. 142, Vid. 178. 
bid. 157. 
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Caſtro, Baldus, and Mantica, have determined expreſſly other- 


wiſe; and have held, that collateral relations are not to be ad- 
mitted, in infinitum, to a legacy bequeathed to every one of his 
relations, by a teſtator qui erat preſbyter. And, by the ſtatute 
of diſtributions (which in ſimilar caſes our courts have adopted 
as a boundary) though repreſentation is allowed in infinitum 
among lineals, yet, if the inteſtate has no ifſue, it extends be- 
tween collaterals no farther than to brother's and ſiſter's children. 


AGAIN; if by the collateral relations, who are to ſtand in 
the place of lineal deſcendants, is meant the whole body of 


kinſmen at large, from whatever anceſtor derived, the claim 


will be ſtill open to all that diffuſeneſs and univerſality, which 
have before been ſo fully inſiſted on: for then every child of 


Adam muſt “ in reaſon and equity” be conſidered as the lineal 


deſcendant of CHICHELE. 


OR if, to avoid this abſurdity, the conſanguinei of the founder 
be confined (without aſcending to any higher anceſtor) to the 
lineal deſcendants of his father, viz. to his brothers only, and 
their offfpring to the end of time ; --- this conſtruction would 
exclude the /t couſins of the founder, and their iſſue, who 
deſcend not from his father but his grandfather. If this were 
the ſenſe of the founder, it will be hard to account for ſome 


early founder's kinſmen, admitted as ſuch by the college within 


twenty years after the foundation*; whoſe names and families 
are not to be found among the deſcendants of the founder's Va- 
ther, and who therefore were probably derived from ſome higher 


anceſtor. Beſides, the advocates for ſuch a conſtruction forget 


the reciprocity of kindred *; whereby it is evident, that the 
brother of the founder's lineal anceſtor, at any given diſtance, 
bears the ſame relation to him, as the lineal deſcendant of his 


own brother at the ſame degree of diſtance ; and the iſſue of 
each are equally his conJangumner. 


© Stemmata, 156, f See clay, 148, 0 
Bur 
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Bor if, laſtly, it be ſaid, that the deſcendants of the foun- 
der's higher anceſtors ſhall be confined within a reaſonable limit, 
but the deſcendants of his father and mother ſhall be admitted 
to the lateſt poſterity ; - this indeed might ſerve the preſent 
turn; but would be a diſtinction and a boundary more arbitrary, 
and far more unprecedented, than any which the college hath 
contended (from reaſon and from ſimilar caſes) ſhould be ſet to 
the admiſſion of collateral kinſmen in general. 


CONSIDERATION S 


ON IHE 


STU 88 T4 0, 


WHETHER 
TENANTS BY COPY OF COURT ROLL 


ACCORDING TO 


THE CUSTOM OF THE MANOR, 


THOUGH 


NOT AT THE WILL OF THE LORD, 


ARE FREEHOLDERS 
QUALIFIED TO VOTE 


IN ELECTIONS FOR KNIGHTS OF THE SHIRE. 


ADVERTISEMENT, 


PREFIXED TO THE FIRST E DITION. 


HE * following treatiſe was originally drawn up, and 1s now 

committed to the preſs, at the inſtance of ſome gentlemen of 
diſtinguiſhed ſenatorial abilities; who are pleaſed to imagine that 
from thence a few hints may be gathered, not wholly unſeaſonable 
at this EE Juncture 8 


1 N 4 country where the WA of 22 Pres ape a 10 4 of 
tenure, which the elector muſt teſtify upen oath, the d. Hinguiſbing 
* marks of that tenure ſhould be clear and expreſs, beyond all palſi- 
bility of doubt. It is therefore univerſally agreed to be neceſſary, 
that, in order ta obviate the doubts which have lately ariſen, ſome 
line ſhould be drawn by the legiſlature ; but, at what point to draw 
it, has given room for variety of ſentiment. It is here attempted to 
be ſhewn, that this line is already drawn oy the maſterly hands of 
our anceſtors ; though by length of time it is ſomewhat obſcured and 
forgotten : and that therefore there ſeems to be no occafh on to frame 


a new rule, but only (by a 0 law} to revive and aſſert the 
old one. 


IT 7s no eaſy matter to foreſee, in any one county of the king- 
dom, what effett this doctrine may have upon this or that particular 
mntereſt ; much leſs throughout the kingdom at large. The aim of 
this enquiry has been to inveſtigate the truth, not to ſacrifice it to 
private attachments. The author therefore hopes, that theſe papers 
will be read with the ſame degree of candour with which they were 
compiled; and that ſuch as examine them attentively will pardon 
any inaccuracies of compoſition or ſtyle, which may have eſcaped his 
notice in the courſe of a haſty publication. 


11 Mar. 1758. 


See votes of the houſe of commons, Mercurii 1 die Martii, & Lunae 6 die Martii, 


1758, 
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A. B. has an eſtate of above forty ſhillings per annum, 
within the manor of C. which is holden by copy of 
court roll, to him and his heirs for ever, according to 
the cuſtom of the manor, (but not ſaid to be © at the 
« will of the lord”) paying the accuſtomed rent, and 
performing the accuſtomed ſervices. This eſtate can- 
not (by the cuſtom of the manor) be aliened or con- 
veyed by feoffment, fine, or recovery in the king's 
courts of common law, but muſt for that purpoſe be 
ſurrendered into the hands of the lord, and the perſon 
to whoſe uſe it is ſurrendered muſt be thereupon ad- 
mitted tenant in the court baron of the manor. 


The Queſtion is, 


WHETHER A. B. is a freeholder, within the meaning of 
the laws now in being, ſo as to entitle him to vote in the elec- 
tion of knights of the ſhire ? 


AND it is conceived that he is clearly no freeholder, within 
the meaning of thoſe laws ; for which opinion the reaſons here 
follow at large, 


CONSIDERATIONS, Ge. 


N all conſtitutions abſolutely popular, or in the democratical 
part of any, mixed ſtate, the authority of the people in the 
management of public concerns is exerciſed by vote or ſuffrage. 
In little republics that ſuffrage has uſually been given in perſon, 
by every individual freeman of the ſtate : but in England, where 
it is impracticable for a// the freemen of the nation to debate 
and give their voices in a collective body, they do it by repre- 
ſentation; and, of courſe, in this kingdom, the authority of 
the people is exerted in the choice of repreſentatives to fit m 
the houſe of commons. 


Ir is therefore a matter of no ſmall conſequence to the pub- 
lic, to ſtate with clearneſs and impartiality what perſons have, 
or have not, the privilege of giving their voices in the choice of 
theſe repreſentatives. This is here endeavoured to be done with 
regard to the caſe before us; in conſequence of a more dili- 
gent, and perhaps a more diſpaſſionate, ſearch, than the hurry 
and attachments of thoſe gentlemen, of all denominations, who 


conſidered this queſtion: about three years ago, would then per- 
mit them to make. 


Uro the true theory and genuine principles of liberty, every 
member of the community, however mean his ſituation, is en- 
titled to a vote in electing thoſe delegates, to whoſe charge is 
committed the diſpoſal of his property, his liberty, and his life. 
And this ought to be allowed him in every free ſtate, provided 
it be probable that ſuch a one will give his vote freely, and 

B b 2 without 
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without influence of any kind. But ſince that can hardly be 


expected in perſons of indigent fortunes, or ſugh as are under 
the immediate dominion of others, (whoſe ſuffrages therefore 
are not ſo properly their own, as thoſe of their ſuperiors, on 
whom they depend ;) all popular ſtates have therefore been ob- 
liged to eſtabliſh certain qualifications ; whereby ſome, who are 
ſuſpected to have no will of their own, are excluded from vo- 
ting, in order to ſet other individuals (whoſe wills may be ſup- 
poſed independent) more throughly upon a level with each 


other. 


W1TH regard to the qualifications of electors of knights of 
the ſhire, to fit in the Britiſh houſe of commons, it muſt firſt 
be remembered, that we are not to enquire at preſent what would 
be the: beſt and moſt equitable conſtitution for this purpoſe, ac- 
cording to the modern ſtate of property in this country ; but 
what really zs, and long has been, our legal conſtitution in this 


point. Were we now to frame a new polity with reſpect to the 


qualifications of voters, reaſons might perhaps be ſuggeſted why 
copyholders, even holding at the nominal will of the lord, and 
the owners of beneficial leaſes for a term of years, ſhould be 
admitted to this privilege as well as freeholders; and why the 
value of freeholds themſelves ſhould be greatly advanced above 
what is now required by law to entitle the proprietor to give his 
vote in county elections. But this would be removing founda- 
tions; or at leaſt pulling down the ſuperſtructure, and erecting 
another in it's ſtead. The laws under which we now act, have 
ſubſiſted for more than three centuries ; and, till the conſtitution 


is new-modelled, theſe are the only criteria for deciding the 


preſent queſtion. 


To explore therefore the intention of theſe laws, our en- 


quiries muſt be carried back to the period in which they were 


made; we muſt examine the reaſons for making them, and for 
confining the right of ſuffrage to the perſons therein deſcribed ; 


and we muſt conſider what perſons were then underſtood to fall. 
within 


—— 
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within that deſcription ; for theſe perſons only can properly be 
admitted to. the privilege of voting in elections. 


Our legal antiquarians are of opinion, that originally all 
landholders, or barons, who held immediately of the king 7 
capite, had feats in the great council or parliament, till about 
the reign of king John; when, by the many alienations and 
minute ſubdiviſions of property, the conflux of them became fo 
large and troubleſome, that the king was obliged to divide them, 
and ſummon only the greater barons to attend in perſon, leaving 
the ſmall ones to fit by repreſentation (together with the citi- 
zens and burgeſſes) in another houſe ; which gave riſe to the ſe- 
paration of the two houſes of parliament *. 


Tu E repreſentatives of theſe inferior barons being uſually 
knights, (or ſuch as held a knight's fee at the leaſt, and were 
therefore liable to knighthood) and being returned out of every 
county in the kingdom,. were thereupon denominated KNIGHTS 
of the 8HIRE. 


In what manner, and at what time, the election of thoſe 
knights of the ſhire was inveſted in the county at large, which 
formerly was confined to the king's tenants in capite only, is a 
point pretty difficult to determine ; and, when determined, 
would rather be matter of curioſity, than at all neceſſary to ex- 
plain the queſtion before us.. It will be ſufficient for us to take 
up the matter, as it ſtands upon record in our ſtatutes ; an evi- 
dence upon which we may build more ſafely, than upon any the 
moſt plauſible hypotheſis'or i ingenious conjecture of the learned. 
The firſt of theſe ſtatutes is that of 7 Hen. IV. c. 15. which 
directs the knights of the ſhire to be elected in the county court: 
a court, to which all the freeholders are ſuitors; and wherein 
therefore formerly the elections of ſheriffs and conſervators of 
the peace were held, and wherein the coroners and verderors are 
ſtill choſen. This ſtatute ordains theſe knights to be elected by. 
| » Selden. tit, of hon. 2.5. 21. Gilbert. hiſt, of the excheq. c. 3. 
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« al that be there preſent, as well ſutours duely ſummoned for 
* the ſame cauſe, as other: meaning probably thereby to re- 
ſtrain the partiality of ſheriffs, (which is complained of in the 
preamble) who ſummoned what freeholders they pleaſed, and 
admitted only thoſe to vote who were actually ſummoned ; 
whereas the ſtatute (as I underſtand it) now directs him to ad- 
mit the votes of all ſuitors preſent, whether duly ſummoned 
Or no. 


Bor whether it was that the ambiguity of this expreſſion 
afforded room for thoſe who were no ſuitors, (that is, no free- 
holders) to claim a vote at the election, or whether only every 
minute freeholder was admitted to poll, without any reſtriction 
as to value, which is ſtill the caſe with regard to coroners and 
verderors; we find in a ſhort time afterwards complaint made, 
in the preamble to the ſtatute of 8 Hen. VI. c.7. that « ele&yons 
« of knyghtes of the ſhyres in many counties now late have ben 
ce made by very great, outragious, and exceſſyve nombre of 
e people, dwellynge within the ſame counties, wherof the 
„ moſte partie was of people of ſmal ſubſtaunce and of no va- 
* lour, wherof every of them pretended a voyce equivalent, as 
eto ſuche electyons to be made, with the moſte worthye 
„ knyghtes and eſquyars dwellynge within the fame counties :"” 
for remedy whereof it is therefore enacted, „ that the knyghtes 
of the ſhyres ſhal be choſen by people dwellyng and reſyaunt 
* in the ſame counties, wherof every. one ſhall have FREE LAND 
OR TENEMENT to the valour of fourty ſhelynges by yere at 
ce the leaſt above all charges; and that the ſheriff may examine 
the voters on oath how much they may fo expend. 'This ſtatute 
is explained and amended by another in the next parliament, 
10 Hen. VI. c. 2. which recites, that the FREEHOLD, required 
by the late ſtatute was not expreſſly mentioned and directed to 
be within the county for which the election is to be made; 
wherefore, for plain declaration thereof, it is ordained that every 
elector “ ſhal have FREYOLD to the: valoure of fourty ſhelynges 
6c * yere at the leſt, above al charges, within the ſame countie 

«« where 
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ce where any ſuche choſer wyl medle of any ſuch electyon.“ And 


upon theſe ſtatutes ſtands the law of all county elections at this 
day; for the ſtatute of 18 Geo. II. c. 18. is, with regard to this 


point, entirely built upon and tranſcribed from theſe. 


Tux queſtion therefore will be briefly this ; whether the 


ſpecies of tenants now before us were deemed to have free land 


or tenement, (or to have freehold ) at the making of theſe ſtatutes 
in the reign of Henry the fixth? And this it is apprehended 
they were not deemed to have ; and conſequently are not free- 


holders at this day, within the meaning of theſe acts of parlia- 
ment. | 


Bor, in order to ſhew more clearly what eſtates held by this 
tenure are not, it may farſt be proper to ſtate what it is imagined 
they are; ſince they do not very often fall within the confidera- 
tion even of our molt practiced lawyers. And they ſeem to be 
no other than what were well known to our antient law under 
the denomination of eſtates in PRIVILEGED VILLENAGE, or 
VILLAN-SOCAGE ; Which tenure che ſubſiſted in manors of 
antient demeſne. And lands and tenements, holden by this te- 
nure, are apprehended not to have been FREE lands and tene- 
ments at the common law. In ſupport of which opinion in 


both it's branches, it is here undertaken to be ſhewn, firſt, that 


theſe eſtates are eſtates in villan-ſocage : ſecondly, that eſtates 
in villan-ſocage were never comprized under the denomination 


of free lands or tenements. 


I. THrEeRE ſeem to have ſubſiſted among our anceſtors four 


principal ſpecies of lay tenures, to which all others may be re- 


duced : the grand criteria of which were the natures of the ſe- 
veral ſervices or renders, that were due to the lords from their 
tenants. The ſervices, in reſpect of their quality, were either 


free or baſe ſervices; in reſpect of their quantity and the time 


of exacting them, were either certain or uncertain. Free ſervices 
were ſuch as were not unbecoming the character of a ſoldier, or a 


freeman, 
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freeman, to perform ; as to ſerve under his lord in the wars, to 
pay a ſum of money, and the like. Baſe ſervices were ſuch as 
were fit only for peaſants, or perſons of a ſervile rank; as to 
plow the lord's land, to make his hedges, to carry out his 
dung, or other mean employments. The certain ſervices, whether 
free or baſe, were ſuch as were ſtinted in quantity, and could 
not be exceeded on any pretence; as, to pay a ſtated annual 
rent; or to plow ſuch a field for three days. The uncertain 
depended upon unknown contingencies; as to do military ſer- 
vice in perſon, or pay an aſſeſſment in lieu of it, when called 
upon; or to wind a horn whenever the Scots invaded the realm; 
which are free ſervices: or to do whatever the lord ſhould com- 
mand; which is a baſe or villan ſervice. 


FroM the various combinations of theſe ſervices have ariſen 


the four kinds of lay tenure which ſubſiſted in England, till the 
middle of the laſt century; and three of which ſubſiſt to this 
day. Of theſe Bratton (who wrote under Henry the third) 
ſeems to give the cleareſt and moſt compendious account, of any 
author antient or modern“; of which the following is the out- 
line or abſtract . Tenements are of two kinds, FRANK=- 
« TENEMENT and VILLENAGE. And, of. frank-tenements, 
« ſome are held freely in conſideration of homage and KniGuT- 
SERVICE; Others in FREE SOCAGE With the ſervice of fealty 
« only.” And again *, „of villenages ſome are pure, and others 
« privileged. He that holds in PURE vILLENAGE ſhall do 


« whatſoever is commanded him, and always be bound to an 


« uncertain ſervice. The other kind of villenage is called vi- 
L AN-SOCAGE ; and theſe villan-ſocmen do villan ſervices, but 
« ſuch as are certain and determined.” Of which the ſenſe 


e, 28. Luegiatum. Qui tenet in puro villenagio faciet 
© Tenementorum aliud liberum, aliud ville- guicguid ei praeceptum fuerit, et ſemper tene- 
nagium. Item, liberorum aliud tenetur libere bitur ad incerta. Aliud genus villenagii dici- 
pro homagio et ſervitio militari ; aliud in libero tur villanum ſocagium; et hujuſmodi villani 
focagio cum fidelitate tantum. F. 1. focmanni — villana faciunt ſervitia, ſed certa 
« Villenagiorum aliud purum, alium privi- et determinata. F. 5. 


ſeems. 
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ſeems to be as follows: firſt, where the ſervice was free, but 
uncertain, as military ſervice with homage, that tenure was called 
the tenure in chivalry, per ſervitium militare, or by knight ſer— 
vice. Secondly, where the ſervice was not only free, but alſo 
certain, as by fealty only, by rent and fealty, &c, that tenure 
was called /berum ſocagium, or free ſocage. Theſe were the only 
| free holdings or tenements ; the others were villenous or ſervile : 
3 as, thirdly, where the ſervice was baſe in it's nature, and uncer- 
| tain as to time and quantity, the tenure was purum villenagium, 
abſolute or pure villenage. Laſtly, where the ſervice was baſe 
in it's nature, but reduced to a certainty, this was ſtill villenage, 
but diſtinguiſhed from the other by the name of privileged vil- 
lenage, villenagium privilegiatums; or it might be ſtill called ſo- 
cage (from the certainty of it's ſervices) but degraded by their 
baſeneſs into the inferior title of villanum ſocagium, villan-ſocage. 


BESIDES theſe lay tenures, there ſubſiſted, and ſtill ſubſiſts, 
another which is a Hfiritual tenure, called the tenure in /ibera 
eleemoſyna, or frank almoign: in which the tenants were bound 
only to perform divine ſervice; and by which all eccleſiaſtical 

_ perſons and corporations now hold their lands and tenements, 
and have fo done at leaſt ever ſince the time of Braon *. « Al- 
* ſo of frank-tenements another is that of pure, free, and per- 
ce petual alms ; which exiſt as well in ſuch things as are the pro- 
„ perty of man, as in thoſe that are the property of God: for 
* they are given not only to God and to ſuch a church, but alſo 
* to the abbots and priors ſerving God therein.” Thoſe who 
hold by this tenure are freeholders in the ſtrongeſt ſenſe : and 
therefore any portions of tythes or other eccleſiaſtical dues, held 
either by ſpiritual perſons, or by ſuch lay appropriators as have 
ſucceeded them in their eſtates and immunities, are free-hold eſ- 
tates, whether the lands out of which they iſſue are bond or 
free; being a ſeparate and diſtin& inheritance from the lands 


e Item, "31s aA [ renementorum | aliud nis Dei : quia dantur non ſolum Deo et tab 
purae et liberae et perpetune eleemoſynae; quae eccleſiae, ſed abbatibus et prioribus ibidem Des 
quidem ſunt tam in bonis bominum quan in lo- ſervientibus. J. 4. tr. 1. c. 38. F. 1. 
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themſelves. And, in this view, they muſt be diſtinguiſhed and 


_ excepted from other incorporeal hereditaments iſſuing out of 
lands, as rents, &c ; which in general will follow the nature of 
their principal, and cannot be freehold unleſs the ſtock from 
which they ſpring be freehold alſo. 


Bur although the clergy be thus indiſputably freeholders, in 
right of the church, yet as till within a century paſt they were 
not taxed to the ſubſidies granted by the commons in parliament, 
but only to thoſe granted by their own eccleſiaſtical ſynod or 
convocation, they therefore ſent only proctors to the convoca- 
tion, and not repreſentatives to parliament : having no votes for 
knights of the ſhire * till 1664 ; when being taxed for the firſt 
time to the lay ſuſidy or aſſeſſment, (by the ſtatute of 16 and 17 
Car. II. c. 1.) the eccleſiaſtical ſubſidies were thereupon laid 
aſide; and the clergy in recompenſe were admitted to vote for 
knights of the ſhire 5. This admiſſion of the clergy to the right 
of ſuffrage rather ſeems to have ariſen from univerſal tacit con- 
ſent, dictated by the reaſon of the thing, than from any poſi- 
tive law: for there appears no ſtatute of that time, or reſolu- 
tion of the commons in their journals, which expreſſly or im- 
pliedly directs ſuch admiſſion ; till the ſtatute of 10 Ann. c. 23. 
which mentions „ preſentation to a benefice” as a means, 
whereby ſuch a freehold as entitles to a vote may be acquired. 
But let us return from this digreſſion to our lay tenures. 


Turs x appear, from what has been premiſed, to have been 
originally four. 


I. THE tenure in CHIVALRY, or by KNIGHT-SERVICE, 
was evidently derived from that northern fyſtem of military po- 
licy, which ſpread itſelf over all the weſtern world at the diſſo- 
tion of the Roman empire, called the doctrine of fiefs or feuds. 
This was the higheſt and moſt honourable tenure of all; but at 


f Dalton of ſheriffs, 418, hiſt. of G. B. II. 163. 
s Gilb, hiſt. of excheq. c. 4. Hume's Key 
the 
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the ſame time, by means of it's feodal rigours, was exceedingly 
burthenſome to the ſubject : wherefore, about the middle of laſt 
century, having fallen into neglect during the civil wars, it was 
finally aboliſhed by act of parliament at the reſtoration of king 
Charles the ſecond ; and all lands holden thereby were directed 
to be holden by the next ſpecies of tenure. Therefore 


2. THE tenure in FREE AND COMMON SOCAGE (which 
was alſo in ſome degree of a feodal nature, but accompanied 
with greater immunities than the former) is that whereby all 
free lands and tenements in the kingdom are at preſent holden, 
except thoſe in frank almoigu, whereot we have juſt now ſpoken. 
Lands and tenements, holden by this tenure, may be aliened 
from one man to another, without the aid and aſſiſtance of any 
third perſon, by feoffment with livery of ſeiſin, or other uſual 
conveyances by deed : they cannot be ſued for or recovered in an 
court but the king's public courts of common law: they are 
not liable (when held in fee-fimple) to any other forfeiture than 
only for treaſon and felony : and their. tenants or owners are the 


proper ſuitors to the county court, wherein the law has directed 
all elections by freeholders to be made. 


3. THe tenure in PURE VILLENAGE was that wherein the 
antient nativi, or villeins by birth, originally held their ſcanty 
pittances of land, by the moſt baſe and ſordid ſervices, and ab- 
ſolutely at the will of the lord; being neither permitted to hold 
them againſt the lord's inclination, nor to quit them without his 
permiſſion. - A perſon, free by birth, might indeed take lands 
to hold by this tenure; and, in ſuch caſe, he was alſo remove- 
able at the will of the lord: but, on the other hand, might alſoquit 
and renounce the tenancy, whenever he himſelf thought proper. 
For he was bound to'perform thoſe ſervile duties only, as Brac- 
ton expreſſes it“, „nomine villenagii, et non nomine perſonae; in 
reſpect of the tenure of his land, and not his own perſonal con- 
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dition. But he informs us, that “ he that is tenant in villen- 
« age, whether he be freeman or bondman, ſhall do for his vil- 
« lan-ſervice whatſoever is commanded him, nor is intitled to 
% know in the evening the taſk he muſt perform in the morn- 
« ing; but ſhall always be bound to an uncertain ſervice.” In 
the ſame manner the Mirroir alſo obſerves *, « if they hold lands 
* of their lords, it is to be underſtood that they hold them from 
« day to day, at the will of the lords, and not by any certain 
« ſervices.” The original of this tenure is variouſly aſſigned by 
different writers. 'The moſt antient account we have of it is in 
the old dialogue ge ſeaccario |, attributed to Gervaſe of Tilbury ; 
and which Mr. Madox is of opinion ® was compoſed in the 
reign of king Henry the ſecond. We are there told, that this 
was the condition to which the natives of England were redu- 
ced, after their total conqueſt by the Normans. Others, with 
more reaſon, have ſuppoſed that the ſtate of villenage is in ſome 
degree a monument of Daniſh tyranny. But, whatever their 
original might be, theſe pure villeins are now, by the aſſiſtance 
of cuſtom, and a ſeries of immemorial indulgence, arrived 
nearly to the ſame ſtate in fad as the privileged villeins of whom 
we ſhall next ſpeak ; though there is {till a great nominal diſtinc- 
tion between them. For they have now ſprouted up into the uſu- 
al ſort of modern copyholders, who ſtill hold a? the nominal 
will of the lord, though regulated according to the cuſtom of the 
manor. For copyholders, faith Fitzherbert, “ is but a new- 
« found term ; for of antient times they were called tenants in 
« villenage, or by baſe tenure.” Theſe, it is agreed on all 
hands, though they have now by cuſtom a ſure and indefeaſible 
eſtate ſo long as they perform their ſervices (which are pretty 
generally turned into pecuniary rents) have no right to any vote, 


i Ille qui tenet in villenagio, five liber five, que ils te tiennent de jour en jour a la volunt 
fervus, faciet de villenagio quicquid ei prae- des ſeignours ; ne per nul certaine de ſervices, 
ceptum fuerit, nec ſcire debet fero quid'debe- c. 2. F. 28. | 8 | 
at facere in craſtino, et ſemper tenebitur ad; 1 . I. c. 10. p. 26. 
iucerta. Ibid. n Pref. p. vi. 

Si tenent fiefs le ſeignours, eſ a entenare * Nat, Brev. 12 c. 
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as freeholders ; whatever their intereſt may be, whether for life, 
in tail, or in fee- ſimple. Some modern ſtatutes have indeed by 
expreſs proviſions permitted them to ſerve on juries, as /iberos et 
legales homines ; but this is a plain indication, that, till the le- 
giſlature made them ſo in this inſtance, they were held not to 
be ſo in any. 

4. Tu fourth and laſt tenure is that in PRIVILEGED vII- 
LENAGE, Or VILLAN-SOCAGE ; of which we are principally 
to enquire. And Bracton * gives this account of it's original: 
« There were at the time of conqueſt certain free men, who held 
« their reſpective tenements freely, by free ſervices or by free cuſ- 
e toms; and, being firſt ejected by the hand of power, they af- 
« terwards returned, and took their own tenements again, to 
ce be held in villenage ; doing therefore ſervices that were bafe 
« and ſervile, but certain and expreſſed by name. . Theſe are 
e called aſcripritious to the ſoil, and yet are freemen, though 
« they perform villan ſervices ;. fince they perform them not in 
tc reſpect of their perſons, but in reſpect of their tenures. And 
«therefore they ſhall not have an aſſiſe of novel difje;/in, becauſe 
ce their tenure is villenage, although of the privileged kind; nor 
« yet an aſſiſe of mort d' anceſtor ; but only the little writ of 
te right, according to the cuſtom of the manor. And they are 
« therefore called aſcriptitious to the ſoil, becauſe they enjoy this 
e privilege, that they cannot be removed from the land, ſo long 
te as they can diſcharge their bounden renders; nor can they be 


“ compelled to hold ſuch their tenements unleſs they will.” And 


o Fuerunt in congueſtu liberi homines, qui afſiſam novae diſſtiſinae non habebunt, quia te- 
libere tenuerunt tenementa ſua, per libera ſer= nementum ef villenagium, quamwis privilegi- 
vitia vel per liberas conſuetudines ; et cum per atum; nec aſſiſam mortis antceeſſaris ; [ed tan- 
potentiores efſent ejefi, poſtmodum reverſi re- tum parvum breve de recto, ſecundum conſue- 
ceperunt eadem tenementa ſua tenenda in vil tudinem manerii. Et idee dicuntur glebae af- 
lenagio; faciendo inde opera ſervilia, ſed certa criptitii, quia tali gaudent privilegio, quod a 
et nominata, Qui quidem dicuntur glebae 4% gleba amoveri non poterint, quamdiu folvere 
criptitii, et nibilominus liberi, licet faciant paſſunt aebilas penfienes ; — nec compelli pote- 
opera ſerviliaz cum non fatiunt ea ratione per- rint ad tale tenementum tenendum niſi volue- 
fonarum ſed ratione tenementorum, Et ideo rint. I. 1. c. 11 
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again?; „There is alſo another kind of villenage, which is held 
under our lord the king from the conqueſt of England, and 
« is called villan- ſocage; and is indeed villenage, but however 
« of a privileged kind. The tenants therefore of our lord the 
« king's demetnes have this privilege, that they ought not to be 
« ejected from their lands, ſo long as they will and can perform 
te the requiſite ſervice ; and villeins of this kind are properly 
« called aſcriptitious to the ſoil. Yet they perform villan-ſervi- 
« ces, but ſuch as are fixed and determined. Nor can they be 
« compelled againſt their wills to hold this kind of. tenement, 
« and therefore they are ſaid to be freemen. But they cannot 
« oive away their. tenements, nor transfer them to others by way 
« of gift, any more than pure villeins can; and therefore, when 
«« a transfer is neceſſary to be made, they reſtore them to the 
« lord or his bailiff, who deliver them over to the others to be 
« held in villenage.” | 


ſs Tux bus of F wi Keul who wrote under Edward the 
firſt, gives much the ſame account of them. Theſe were 
« formerly free men and free holders ; ſome of whom, being 


* ' * 


__ Ef etiam aliud genus vidlenagii, quod te- 
ne tur de domino rege a congueſtu Angliae, quod 


dicitur ſocagium villanum; et quod eſt villen 
agium, ſed tamen privilegialum. Habent ita - 


gue tenentes de dominicis domini regis tale pri- 
vilegium, quod a gleba amoveri non debent, 
gquamdiu velint et paſſiut facere debitum ſervi- 
tium ; et hujuſmodi villani facmamii proprie 
dicuntur glebae aſcriptitii. Villana autem fa- 
ciunt ſervitia, ſed certa et determinata. Nec 
compelli poterunt contra voluntatem ſuam ad 
tenenda hujuſmadi tenementa, et ides dicuntur 
liberi. Dare autem non paſſunt tenementa 
ſua, nec ex cauſa donationis ad alios transferre, 
non magis quam villani puri; et unde, fi trans- 
Ferri debeant, reſtituunt ea domino vel balliva, 
et ipfi ea tradunt aliis in villenagium tenenda. 
4. 4. tr. 1 c. 28. F. 5. 


2 Erant lin liberi homines libert tenentes, 


\ guorum quidam, cum per potentiores u fenr- 


menta ſunt villenagium domini priuilegintum. 


mentis ſuis cjecti fuerant, eadem poſtmodum in 
villenagium tenenda reſumpſerunt. Et, quia 
hujnſmodi tenentes tultores” regis efſe digns/- 
cuntur, 'proeviſe fuit guies ine ſectas faciant ad 
comitatum, vel hundredum, vel ad aliquas in- 
quiſitianes, affiſas, vel juratas —tHorum tene- 


Et ideo dicuntur glebae aſcriptitii, es quod ab 
hujuſmodi glebis amoveri non debent, quamdiu 
ſolverint debitas penfiones : nec compelli pote- 
runt ad hujuſmodi tenementa tenenda contra 
ſuas voluntates, eo guod corpora ſunt libera. 
—Proviſum eff etiam, quod bujuſmodi tenente; 
inter ſe tantum unicum beneficiam habeant re- 
cuperationis tenementorum, per quoddam breve 
de refo clauſum ballivo manerii dirigendum, 
guad plenum redtum teneat querenti ſecundum 
conſuttudinem manerii. l.i.c.8.4.2. 


C ejected 
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ce ejected from their tenements by more powerful hands, after- 
« wards returned and re-took the ſame to be held in villenage. 
« And, becauſe ſuch tenants are acknowleged for the king's own 
“ huſbandmen, they are therefore privileged not to do ſuit at the 
* county court, or the hundred-court, nor to be returned upon 
« any inqueſt, aſſiſe, or jury. Their tenements are the privile- 
« ped villenage of the lord. And they are therefore called aſ- 
« criptitious to the ſoil, becauſe they ought not to be removed 
from lands of this kind, ſo long as they diſcharge their bound- 
* en renders : nor can they be compelled to hold theſe tene- 
„ ments againſt their wills, becauſe their bodies are free. It is 
* alſo provided, that tenants of this ſort ſhall have among them- 
*« ſelves one only method of recovering their tenements at law, 
te by a certain writ of right cloſe to be directed to the bailiff of 
the manor, that he do complete right to the complainant ac- 
e cording to the cuſtom of the manor.” 


T o theſe we may ſubjoin the authority of Britton, who was 
cotemporary with the author laſt cited, and wrote by the com- 
mand and in the name of king Edward the firſt. And ſome 
ec there are, who are free of blood, and hold lands of us in vil- 
<« lenage, and are properly our ſokemen ; and theſe are privile- 
e ved in this manner, that no man ought to ouſt them from ſuch 
« their tenements, ſo long as they perform the ſervices which to 
« their tenements are appendant ; nor can any man encreaſe or 
change their ſervices, ſo that they ſhould do any more or other 
«ſervices than as they have been accuſtomed. And becauſe that 


r Et aſcun gents ſount, que ſount fraunks 
de ſaunk, et tenent terre de nos en villeinage, 
et font proprement nos ſokemans ; et ceux ſount 
privileges en tele maner, que nul ne les doit 
ouſter de-tielx tenements, taunt come ils fount 
tes ſervices que a lour tenements appendent ; ne 
nul ne poit lour ſervices acreſtre ne chaunge, 
a faire anters ſervices ou plus, autrement que 
ils ne ſoloient. Et pur ceo que tielx ſokemans 
Jount nas gaynours de nos terres, ne volons mye 


gue tele gents ſoient ſomouns de nule part tra- 
vailler en jures ne engueſtes, forſque en maners 
a queux ils appent. Et pur ceo que nous vo- 
lons que ili eyent tele guiete, eft ordine le brefe 
de droit clos pledable par baillyfe del maner 
(de tort fait a P un ſokeman par Þ autre) 
gue il teigne les pleintyfs a droit, ſolonc les 
uſages del maner, par ſimples enqueſtes. c. 66, 
P. 165. 


«ſuch 
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« ſuch ſokemen are the tillers of our lands, we will that they 
he not ſummoned in any wiſe to paſs upon juries or inqueſts, 
« except in the manors to which they belong. And becauſe that 
e will that they enjoy ſuch privilege, there is ordained tho 
« writ of right cloſe pleadable before the bailiff of the manor 
« (for wrong done to one ſokeman by another) that he do the 
« plaintiff right, according to the cuſtom of the manor, by a 
« {ſimple inqueſt.“ 


Tris is farther confirmed and illuſtrated by the deſcription 
of a ſokman given us by the compiler of the old Natura Brevi- 
um; which ſeems to have been cotemporary with the ſtatute 
we are now explaining, being written about the reign of king 
Henry the ſixth. Note, that a ſokman is properly one who 
« js a freeman, and holdeth of the king, or other lord of anti- 
« ent demeſne, lands or tenements in villenage; and he is pri- 
« vileged in this manner, that no one ought to ouſt him from 
« his lands or tenements, ſo long as he can do the ſervices which 
te appertain to thoſe lands and tenements. And no one can in- 
« creaſe his ſervices, or make him perform more ſervices than 
« he ought to do. And no ſokman can implead another ſokman 
of lands or tenements within antient demeſne by any other 


« writ than this writ of right cloſe.” 


By conſidering the ſeveral properties of tenants in villan- ſo- 
cage, as they may be gathered from theſe antient authors, we 
{hall find ſo ſtriking a reſemblance, that we may eaſily be con- 
vinced they till ſubſiſt in that ſpecies of tenants, which are the 
ſubject of our preſent enquiry : and this in much the ſame ſtate 


Nota que ſokman proprement eft tic] qui Ne aſcun poet ſes ſervices accreſer, ne con- 
eft frank, et tient de roy, ou d' autre ſeignouer ſftreigner a. faire pluſours ſervicez, que faire 
d' auncien demeſne, terres ou tenementez in mg doit. — Et nul ſotman port empledir auter 
villenage ; et eft privilege in ceſt maner, que ſokman de terres ne de tenementez deinx aun- 
nul luy doyt ouftre hors de ces terres ne tene= cien demeſne per autere brief que ceſt brief de 
mentes, tangue come il puit faire les ſervices groit clas. Tit. brief de refs clauſo. 
queux a ces terres et tenementes appertegnent. 6. A « 
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as formerly ; ſave only that their villan ſervices are turned itito 
money-rents, as well as thoſe of pure villeins. For we muſt 
not (with ſome) degrade theſe tenants into the rank of puri vil- 
lani, or common copyholders, by ſuppoſing the words * at the 
* will of the lord” to have been omitted in their copies by 
fraud or accident ; neither muſt we (with others) raiſe them into 
the degree of /iber; ſocmanni, or common freeholders, by for- 
getting all their badges of villenage. | 


1. Tux firſt point of reſemblance between the two ſpecies 
of tenants is this; that moſt of the manors in which they were 
antiently, or are now to be found, are manors of antient de- 
meſne ; and thoſe few, which are found in other manors, may be 
fairly ſuppoſed to have had their original in imitation of theſe, 
by convention or compact with the lord. Antient demeſne, an— 
tiquum dominicum regis, conſiſts of thoſe manors, which (though 
now perhaps granted out to private ſubjects) were actually in 
the hands of the crown in the reign of Edward the confeſſor, 
and at the acceſſion of William the conqueror ; and fo appear 
to have been by the great ſurvey in the exchequer called Domeſ- 
day book *. In theſe manors, according to the old authors above 
cited, were to be found all the four ſpecies of tenants we have 
mentioned: for, beſides their own peculiar ſpecies, © ſunt feoda 
ce militaria, et liberi tenentes, et puri nativi, ſicut alibi in regno*.” 
And for the prevention of the encroachments of the pure vil- 
leins, who ſeem to have aſpired to the ſtate of villan-ſocmen, 
endeavouring by exemplifications of Domeſday book to enfran- 
chiſe their bodies and change the condition of their tenures, was 
the ſtatute of 1 Ric. II. c. 6. enacted. But though theſe ma- 
nors had the other ſpecies of tenants in common with the reſt 
of the kingdom, yet this mixed kind of tenants, or villan-ſoc- 
men, were almoſt peculiar to themſelves ; as ſtill is the caſe 


with regard to our copyhold tenants, who hold not at the will 


of the lord: for theſe are chiefly to be met with in manors of 


8 Fitzh. . 5. 14. 16. u Flet. J. 1. c. 8. 
5 5 D d antient 
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antient demeſne, or elſe in manors that bear a near relation to 
the crown, being parcel of the duchy of Cornwall“, or the old 
principality of Wales *. 


2. Tx are not members of the county-court, i. e. not 
ſuitors, or ameſnable to the ſame. Non ſectas faciunt ad comi- 
„ fatum,” ſays the author of Fleta?, ſpeaking of villan- ſocmen; 
and the ſame is generally true of the tenants which are now 
before us. 


4 Born of them have the ſame indelible character of i inca- 
pacity to aliene by feoffment, leaſe and releaſe, or other uſual 
conveyances by deed, and the ſame neceſſity of ſurrendering 
them for that purpoſe in court, to the lord or his ſteward. 
Thus much is implied in the words (= dare,” and © cauſa dona- 
* tionts trangferre: for the antient writers of the law, ſays lord 
Coke, called a feoffment donatio; and he adds, that the verb 
do or ded; is the apteſt word of feoffment. Let us then obſerve 
theſe emphatical words of Bratton, above cited *: dare autem 
* non pofſunt tenementa, nec cauſa donationis ad alios transferre, 
non magis quam villani puri; et unde fi transferri debeant, reſti- 
*« tuunt ea domino vel ballivo, et ipſi tradunt aliis in villenagium te- 
* xenda.” Which in our modern law-phraſe would run thus. 
be They cannot convey their lands by feoffment, any more than 
„common copyholders can; but muſt ſurrender them to the 
„lord or his ſteward; who give ſeiſin thereof to the ceſtuy que 
* vſe, to be holden by copy of court roll.” 


4. NEITHER of theſe tenants could or can ſue or be ſued for 
their lands, by the uſual real actions of aſſiſe, writ of entry, 
Tc, in the king's courts of common law. Afiſam non habe- 
hunt, ſays Bracton“. And therefore no fine can be levied, 
and no common recovery ſuffered in the king's courts, of lands 


» Carthew. 432. z Co. Litt. g. 
* Cro, Car. 229. | 2 J. 4. ftr. 1. c. 28. f. 5. 
y Uzi fupr. J. 1. . §. 2. - . * £ 1. 6. 11. 
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holden by theſe tenures. For thoſe well-known fictions of law 
are grounded, the one upon the ſuppoſed commencement, the 
other upon the ſuppoſed determination, of a ſuit or real action 
at law. But the only method of recovering theſe tenements is 
by a peculiar method of proceſs, called a writ of right cloſe. 
Unicum habent beneficium recuperationis per quoddam breve de recto 
* clauſum,” ſays the author of Fleta®; with whom Bracton 
agrees, as well in the paſſages above cited, as alſo (among others) 
in the following ©: In the demeſnes of our lord the king, 
* that is, in privileged villenages, neither the afliſe of novel di/- 
_ « /ezJin, nor the aſſiſe of mort d' anceftor, nor any other writ can 
e run, except the rattle writ of right cloſe according to the cuſ- 
* tom of the manor.” And again?: In the king's demeſnes 
there doth not lie an aſſiſe of mort d' anceſtor, nor of novel 
* difjefin, becauſe there is no freehold but only privileged vil- 
« TJenage ; nor doth even the great writ of right: becauſe in 
lieu of all there 1 is had the little writ according to the cuſtom 


« of the manor.” And in this point alſo Britton, and the reſt 
of the antient authorities before cited, concur. 


. LASTLY, as the villan-ſocman was diſtinguiſhed from the 
pure villein, in that he could not be removed from his eſtate at 
the will of the lord; „4 gleba amoveri non debet, quamdiu velit 
* ef poſſit facere debitum ſervitium ;” ſo, fince this will of the 
lord is by cuſtom become merely nominal, the ſame nominal 
diſtinction is kept up between the common copyholders and this 


privileged fort; the words « at the will of the lord” being ſtill 


preſerved in the copies of the former, and totally omitted in 
thoſe of the latter: which omiſſion is indeed almoſt the only 
difference now remaining betwixt them ; common copyholders 


© 1. 1. c. 8. F. 2. e Nec in dominicis domini regis jacet affiſa 
In dqminicis domini regis, ſe. in villena- mortis antecefſoris, nec novae diſſeyſinae, quia 
giis privilegiatis, nec affiſa novae diſſtyſinae, ibi non eſt liberum tenementum ſed villenagium 
nec afſiſa mortis anteceſſoris, nec aliud breve, privilegiatum ; nec etiam breve de redto mag- 
nifi tantum parvum breve de recto ſecundum num: quia loco omnium accipitur parvum breve 
aonſuetudinem mancriorum, currit. J. 4. fr. 1. ſecundum conſuctudinem manerii. l. 4. tr. 3. 
. 9. c. 13. 5.3. 
d 2 having 
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having arrived (by a ſeries of encroachment on their lords) at 
nearly the ſame eſtate of enfranchiſement, which the privileged 
copyholders alone enjoyed by the antient law. 


FARTHER to confirm what has been ſaid, lord Coke* (giving 
an account of theſe tenures, which he calls copyholds of frank 
tenure) obſerves that they are moſt uſual in antient demeſne: 
though ſometimes out of antient demeſne we meet with the 
like ſort of copyholds ; as in Northamptonſhire there are te- 
* nants which hold by copy of court roll, and have no other 
„evidence, and yet hold not at the will of the lord.” And fo 
Mr Kitchen“ ſays, I have ſeen in the county of Northampton 
« copyholders of frank tenure, out of antient demeſne ; and 
« they have uſed a writ of right cloſe, and have no other evi- 
« dence but by copies, according to the cuſtom of the manor ; 
but their copies are not at the will of the lord.“ And again!, 
* in ſurrenders of lands in antient demeſne of frank tenure, it 
is not uſed to ſay, to hold at the will of the lord, in theſe 
* copies; but to hold according to the cuſtom of the manor, 
« by the ſervices before due; and it is not faid there, at the 
« will of the lord.” To theſe may be added Mr Weft; who 
firſt lays down the general definition of a copyholder ; * he 
„ which is admitted tenant of any lands or tenements within a 
% manor, that time out of memory of man have been demiſable 
and demiſed to ſuch as will take the ſame, in fee, fee-tail, for 
life, years, or at will, according to the cuſtom of the ſaid 
*« manor, by copy of court roll of the ſame manor. And there- 
« fore they be called tenants by copy of court roll, becauſe they 
« have no other writings or evidence concerning ſuch their lands 
and tenements, but only the copies of the rolls of the courts 
« of the manors, within which they lie.” And then“ he diſ- 
tinguiſhes the preſent ſpecies of copyholds from others, thus : 
In ſome manors, the tenants have the lands granted unto them 


* Copyholder. F. 32. 1 : Symboleography. 5. 603. 
Of courts, tit. copyhold. * F. 605. 
d tit, court of antient demeſne. 
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< and their heirs, in fee, fee-tail, or for life, or years, accord- 
* ing to the cuſtom of the manor ; and not at the will of the 
* Jord according to the cuſtom : in which caſe the rolls and co- 
« pics ought to be made accordingly.” All which proves, that 
the omiſſion of. theſe words in it's original was neither fraudu- 
lent nor accidental, but is a badge well known to the law, as a 
kind of family-diſtintion between ſuch copyholds as are de- 
ſcended from pure, and ſuch as are from privileged, villenage. 


THE whole that has been here advanced may be exemplified 
by a copy of court roll, to be found in the old Chartuary, or 
collection of antient deeds and forms in conveyancing ', which 
is called copia curie ſecundum conſuetudinem maneri, and follows 
in theſe words: „At the court there holden the fifth day of 
«« April in the eleventh year of the reign of king Edward: the 
« fourth, M. B. of C. and A. his wife, being here in full court 
«« examined, ſurrendered into the hands of the lord one meſſuage 
« and half a yard land with their appurtenances in N. aforeſaid, 
(called P.) to the uſe of W. C. of Oxford. Whereupon there 
«« fall to the lord for an heriot two ſhillings. And hereupon 
„ came the ſaid W. and took of the lord the ſaid meſſuage and 
« half yard land with their appurtenances, to have and ta hold 
« to him and A. his wife, and the heirs and aſſigns of the ſaid 
% W. for ever, according to the cuſtom of the manor, by the 
« rents, cuſtoms, and ſervices thereof heretofore due and ac- 
« cuſtomed. And they give to the lord for a fine, for their 
entry into the ſaid meſſuage and half yard land with the ap- 


Ad curiam tentam ibidem guinto die aprilis 
anno regni regis Edvardi quarti undecimo, M. 
B. de C. et A. uxor ejus, bic in plena curia 
examinati, ſurſum reddiderunt iu manus domini 
anum meſſuagium et dimidiam virgatam terre 
cum ſuis pertinentiis in N. predicto vocatam 
P. ad opus W. C. de Oxon. Unde accidunt 
domino de barieto, ij . Et ſuper hoc venit 
predictus M. et cepit d domino dictum meſſua- 


gium et dimidiam virgatam terre cum ſuis per- 
tinentiis, habendum et tenendum ſibi, et A, 
uxori ſue, herediius et aſfgnatis igſius W. in 
perpetuum, ſecundum conſuetudines, et ſervitia 
inde prius debita et conſueta. Et dant domi us 
de fine, pro ingreſſu ſuo habendo in didto meſ- 
ſuagio et dimidia virgata terre cum pertinen- 
tiis, Xs; et fecerunt domino fidelitatem, et 
data eſt eis inde ſeifina, fol. 368. edit. 1534. 
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« purtenances ten ſhillings, and did their fealty to the lord, and 
« ſeifin is given them thereof. 


Tuts ſeems to be convincing evidence, that theſe tenures are 


of the ſame nature with Bracton's villan-ſocage : being chiefly 


found in antient demeſne ; the tenants not ameſnable to the 
county=-court ; the lands not transferrable but only by ſurrender ; 


not capable of a recovery at common law, but only by writ of 


right cloſe according to the cuſtom of the manor ; and though 
held by copy of court roll, yet not at the will of the lord. 
Thoſe who imagine them to be of any other ſpecies of tenure, 
would do well to inform us what that tenure is, and to ſupport 
their opinion with authorities equally cogent, 


TAKING this then for proved, that the tenants in queſtion 
are of the nature of villan-ſocmen ; it will next be our buſineſs 
to ſhew, 


II. Thar theſe eſtates in villan-ſocage are not comprized 
under the denomination of FREE LANDS and TENEMENTS, OT 


FREEHOLD, Within the meaning of the ſtatutes of Henry the 
lith. 


Ap here it will be neceſſary to diſtinguith two ſenſes of the 
word franktenement or freebold; the ambiguity of which ex- 
preſſion hath occaſioned the principal embaraſſment to ſuch as 
have already conſidered this queſtion. By the word «© freehold” 


then is ſometimes meant the intereſt or eſtate itſelf which the 


tenant holds in the land, ſometimes the fenure by which that 
eſtate is holden. Thus Bracton“: © A freehold is that which a 
« man holds to him and his heirs, or for life only, or in the 
« fame manner for any indeterminate time. - Alſo it is ſome- 
« times called a freehold, to diſtinguiſh it from that which is 


m Liberum tenementum eſt id quod quis tenet tum. em dititur liberum tenementum, 
fi et heredibus ſuis ; — item ad vitam tan- ad differentiam ejus quod eft villenagium, J. 4. 
tam; wel eodem modo ad tempus indetermina- tr. 1. c. 28. \.1, 


« yillenage.” 
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e villenage.” Therefore a tenant in fee-ſimple, fee-tail, or for 
life, is ſaid to have a freehold intereſt, whatever his 7enure may 
be: but none except he who holds, or did hold, by knight's 
ſervice, in free ſocage, or in frank almoign, can be ſaid to have 
a freehold 7enure. In like manner lord Coke“; (though per- 
haps, to make complete ſenſe of this paſſage, we muſt tranſpoſe 
the words /and and /aw, which ſeem to have been miſplaced by 
his printer) * a freehold is taken in a double ſenſe : either tis 
te named a freehold in reſpect of the ſtate of the lund, and fo 
* copyholders may be freeholders ; for any that hath an eſtate 
« for his life, or any greater eſtate, in any land whatſoever, may 
te in this ſenſe be termed a freeholder : or in reſpect of the ſtate 
*« of the /aw; and ſo it is oppoſed to copyholders, that what 
« land ſoever is not copyhold is freehold.” Now it ſeems ne- 
ceſlary that, in order to make a complete freeholder, to vote at 
elections, both theſe ingredients muſt concur : he muſt be a 
freeholder, both in point of intereſt, and in point of tenure : 
he muſt have at leaſt an eſtate for life, and that eſtate muſt be 
in free land, or land holden by free ſervices. But theſe villan- 
ſocmen, though they may have a freehold intereſt, and there- 
fore (it muſt be allowed) are fometimes denominated freeholders 
in our books ; yet their land is not free but villan land, and 
therefore they are in no inſtance denominated abſolutely free- 
holders, but with a qualification ſuperadded, viz. cuſtomary free- 


holders; and, in this caſe as in all others, additio probat mino- 
ritatem. 


T Ar ſuch as have a freehold intereſt only in lands, and not 

a freehold tenure, are incapable of voting at elections, will ap- 
pear by conſidering the conſequences of the oppoſite doctrine ; 

which would be the allowance of all copyholders, of the baſeſt 
kind, to have equally votes. For they may likewiſe have a free- 
hold intereſt, as lord Coke has before obſerved, being generally 
Either tenants for life, or in fee : in which caſes it is held that 


Copy holder. F. 15, 16, 17. 
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they have fee and freehold by cuſtomꝰ; or in other words, that 
the latter, viz. the copyholder in fee, hath a cuſtomary eftate of 
inberitanceb terms, that in their import are at leaſt equivalent 
to the cuſtomary freehold, which our courts of law have ſome- 
times applied to the eſtate of villan-ſocmen, 


LET it farther be conſidered, that although at the making of 
theſe ſtatutes of king Henry the fixth, and long before, a great 
part of the common copyholds of the kingdom were in the 
hands of freemen, and have been ſo entirely for about two cen- 
turies paſt, excluſive of villeins or bondmen 1; yet there is not 
a fingle inſtance in all this long period of time, wherein a mere 
copyholder at will has been allowed or has ever attempted, 
upon that footing, to give a vote for knights of the ſhire : which 
proves, that it is not freedom of per/on, nor yet a freehold inte- 
reft, that will conſtitute a legal elector; unleſs it be alſo joined 
with that other conſtituent quality, the freedom of lands or tenure, 
which is indiſpenſably requiſite to form the complete frank te- 
nement of the voter for knights of the ſhire. 


FoR it is worthy obſervation, that the ſtatute of 8 Hen.VI. 
is the principal ſtatute that requires the landed qualification; the 
explanatory act of 10 Hen. VI. only requiring, that the freehold 
eſtate ſhall be within the ſame county for which the election is 
had. And the words of this ſtatute of 3 Hen.VI. are that the 
voter ſhall have free land or tenement.” Which mode of ex- 
preſſion plainly ſhews, that it was not merely a freehold intereſt, 
or life eſtate, that was required in the electors; but that the 
land itſelf, and of courſe the tenements incorporeal thereout iſ- 
ſuing, (as rents, &c,) ſhould be free in point of tenure. A free- 
hold intereſt was indeed required, as well as a freehold tenure ; 
for ſo much is implied in the word have; fince no one at 
common law was ſaid to have or to be in poſſeſſion of land, un- 
leſs it were conveyed to him by the livery of ſeiſin, which gave 


© Kitch. tit. copyhold. | * Smith's commonw. b. 3. e. 10. 
9 Rep. 75 6. | 
him 
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him the corporal inveſtiture and bodily occupation thereof; and 
this ceremony of delivering ſeiſin could not convey a leſs inte- 
reſt than for term of life, He therefore that enjoys an eſtate 
for years is not ſaid to be poſſeſſed of the land, but only of his 
term of years. For as it is obſerved by St. Germain *, © the 50% 
„ /e//ion of the land is, after the law of England, called the 
% franktenement or freehold ;”” and Britton alſo * defines frank - 
tenement in this ſenſe to be a poſſeſſion of the land, or of ſer- 
e yices iſſuing out of land, which a freeman holdeth in fee, to 
te him and his heirs, or at leaſt for term of life.” 


SEEING then a freehold in point of tenure, as well as in 
point of intereſt, is required by the ſtatute of Henry the fixth, 
it remains only to be ſhewn, that this tenure in villan-ſocage is 
not a freehold tenure; or that lands and tenements ſo holden are 
not free lands and tenements within the meaning of that ſtatute. 


Ap here it might be fully ſufficient to recur to Bracton's 
diviſion of tenements above cited, into tenementa libera et ville- 
nagia, and to obſerve that this is ranked among the villenagia. 
though it be villenagium privilegiatum. It might be ſufficient to 
recollect, from him and the author of Fleta, that though the 
tenants themſelves “ dicuntur liberi, eo quod corpora ſua funt li- 
« hera,” yet their tenements are held in villenagio, faciendo inde 
*« opera ſervilia, ratione tenementorum licet non ratione perſonarum; 
or, as Britton has expreſſed it, . ſount fraunks de ſaunk, et te- 
* nent terre in villeinage at the ſame time recollecting alſo 
that rule of BraC&ton *, „ that a freeman confers no enfranchiſe- 
*« ment on his villan-tenements, in reſpe& of the freedom of 
« his perſon.” It might be ſufficient to remark that theſe are 
indiſputably tenants by copy of court-roll, and therefore copy- 
holders ; and that lord Coke has juſt now told us, that“ in 


7 Dr, and Stud, d. 2, c. 22. Vie. c. 32. 


Une poſſeſſion de ſoil, ou de ſervices iſſu- t Quod liber homo nihil ibertatis, propter 


ant de ſoil; que fraunk homme tient en fee, perſonam ſuam liberan, confert villenagio. l. 24 
a lai, et a ſes heires, ou au meyns a terme de tr. 1. c. 9. 
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ce one reſpect freeholders are oppoſed to copybolders ; fo that what- 
&« ſoever is not copyhold is freehold.” And we might fairly con- 
clude with obſerving, that three hundred years ago, when this 
ſtatute was. made, the villan ſervices iſſuing out of theſe lands 
were not univerſally commuted for money, as at preſent, but 
were frequently performed in ſpecie : which was ſo notorious a 
badge of ſervile tenure, that no ſheriff could then have enter- 
tained a doubt, whether lands and tenements holden by ſuch 
villan ſervices were free lands and tenements; and whether 
their owners ſhould be ranked among“ the people of ſmal ſub- 
* ſtaunce and of no valour,” or ſhould be eſteemed “ equivalent 


« to the moſte worthye knyghtes and eſquyars. 


Bur to put the matter ſtill farther (if poſſible) out of doubt, 
it may be worth while to deſcend to particulars, and to ſhew 
from the ſeveral peculiar properties of their tenure, which we 
have before noted, that it is impoſſible that lands holden in vil- 
lan-ſocage ſhould be regarded as free lands and tenements even 
at this day, much leſs at the making of this ſtatute. 


1. BECAUsE the generality of them are found within ſuch 
manors as were antient demeſne: and where they are not ſo, 
ſince they reſemble thoſe of antient demeſne in all other points, 
they muſt be liable to the ſame conſtruction ; there being no 
reaſon why the villan-ſocmen of private lords ſhould be higher 
eſteemed than thoſe of the king himſelf. Now here it will be 
proper to remember an obſervation of chief juſtice Holt , 
« that tenants in antient demeſne are free as to their per/ons, 
not as to their Hates; for if antient demeſne be to be tried, 
„ the iflue is, whether antient demeſne, or frank fee.” This 
will be more fully infiſted on hereafter. In the mean time we 
may obſerve, that the ſtatute of 4 and 5 Will. and Mar. c. 24. 
jurors are directed to have ten pounds by the year -- of free- 
hold, --- or copyhold, -- or antient demeſne.” Which ſhews, 


u Salk. 57. 


that 
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that though they were not eſteemed by the legiſlature ( neither 
is it contended they are) upon a level with common copyholds, 
yet they were ſuppoſed to be in a middle, or third eſtate, and 
by no means equivalent to freeholds. 


IT hath been before hinted, and muſt not be diſſembled, 
that our law books and courts of law have frequently (eſpecially 
of late years) diſtinguiſhed theſe eſtates, in antient demeſne and 
elſewhere, by the name of cus ToMARY FREEHOLDS ; and 
have laid it down that they cannot be copyholds, unleſs held at 
the will of the lord“: and alſo that a freehold may be ſurren- 
dered by cuſtom in court, without the will of the lord ; and 
that the alienee ſhall not be tenant at will, but ſhall have the 
inheritance?, But in all theſe caſes the terms * freehold and 
« freeholder” are put in oppoſition to - common copyhold and 
«© copyholder,” to un mere copyholder, as Brook expreſſes it *, or 
ſuch as are ſprung from the pure villenage of our antient te- 
nures. For it would be abſurd to ſay that lands, holden by 
copy, are not copyholds in any ſenſe. The truth is, that theſe 
lands are of ſuch an amphibious nature, that, when compared 
with mere copyholds, they may with ſufficient propriety be 
called freeholds ; and, when compared with abſolute freeholds, 
they may with equal, or greater propriety, be denominated 
copyholds. We do not contend that they are copyholds of baſe 
tenure, ſubject to all the ſervile badges of pure villenage ; but 
copyholds of a privileged tenure, retaining ſome badges of ſer- 
vility and not others ; or rather, (negatively) that they are not, 
purely and abſolutely, freeholds. Whereas the queſtion in all 
the adjudged caſes above-cited has been, whether common copy- 
hold or not; and it has been very juſtly determined that this 
ſpecies of lands is not common copyhold : but it does not there- 
fore follow that it is purely and ſimply freehold ; being on the 


* Cro, Car. 229. 2 Ventr. 143. Car- 22. 9 Rep. 76. Co. Litt. 59 6. 1 Roll, 
thew. 432. Lord Raym. 1225. Abr. 562. 


Y Fitzh, Abr. tit, corone. 310. cuſtom. 12. Ten. per copie. 22. 
Bro. Abr. it. cuſtom. 2. 17. tenant per copie. 
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contrary uſually diſtinguiſhed into a third intermediate ſtate, 
under the mixed and complicated denominations of cuſtomary 


freehold, free copyhold, or as lord Coke expreſſes it *, copyhold 
of frank tenure. fy 


Ir perhaps may be alſo objected, that lord Coke (in the 
paſſage juſt cited) declares that in theſe copyholds of frankte- 
nure, the freehold reſteth in the tenant and not in the lord. 
But this word “ freehold” muſt there be underſtood to denote 
the zntere/t, and not the fenure of the land. And this depends 
upon a nicety in the modern law, derived from a very ſubſtan- 
tial and ſolid reaſon in the old law. When lands were in fact 
held in pure villenage, the tenant was really tenant at the lord's 
will, and therefore the law did not allow him to have the free- 
hold of the land, but declared it to remain in the lord ; for te- 
nant at will hath hardly any intereſt at all, much leſs a freehold 
intereſt. Afterwards, when theſe villeins became modern copy- 
holders, and had acquired by cuſtom a ſure and indefeaſible eſtate 
for life or in fee, but yet continued to be ſtiled in their copies 
tenants at the will of the lord ; (the omiſſion of which, in their 
ſtate of villenage, would have been a manumiſſion of their per- 
ſons *) the law ſtill ſuppoſed it an abſurdity to allow, that ſuch 
as were thus nominally tenants at will could have any freehold 
intereſt : and therefore continued, and ſtill cuntinues, to deter- 
mine, that the freehold of lands ſo holden abides in the lord of 
the manor ; and not in the tenant, though he really holds to him 
and his heirs for ever, ſince he is alſo /a:d to hold at another's 
will. But as to theſe copyholders of free or privileged tenure, 
the caſe is otherwiſe. They do not, nor ever did, hold at the 
lord's will; either in fact, or nominally. There is therefore 
no abſurdity in allowing them capable of enjoying a freehold 
intereſt ; and on that account the law doth not ſuppoſe the free- 
hold of theſe lands to reſt in the lord of whom they are holden, 
but in the tenants themſelves. Bracton indeed makes a diſtinc- 


2 Coph. F. 32. v Mirr. c. 2. 6. 28. Litt. F. 204, 5, 6. 
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tion © between ative villan-ſocmen, who are born within an- 
tient demeſne; and ſuch as are advenzitzous, who hold by com- 
pact and convention with the lord : apprehending that, though 
the latter may have a freehold intereſt, the former cannot. 
« Compact and the conſent of the lord may make the latter's 
« eſtate a freehold :” and again; © in the perſon of one it ſhall 
ce be freehold, in the perſon of the other villenage.” And yet, 
granting their interęſt to be freehold, it does not follow that 
their tenure is free; for their ſervices, though certain, were not 
free but villan ſervices : and therefore Bracton in the ſame ſec- 
tion declares *, that „although the ſervice be certain from a 


« villan ſocage, yet the tenant ſhall not therefore have a free- 
« hold.” 


THz teſtimony of Mr. Selden to the ſame purpoſe is too de- 
cifive to be here omitted: who tells us* that this matter recei- 
ved a ſolemn judicial determination in the reign of king Ed- 
ward the firſt; when the court, after repeated arguments, ad- 
judged theſe tenants in antient demeſne to be by no means free 
tenants. ** To add a word, for once, not foreign to the pur- 
* poſe, concerning this appellation of freeman. The old law of 
« England honoured only thoſe with that name, who (whether 
of illuſtrious anceſtry, or the beſt born among the people) 


«« were not tenants of thoſe ruſtic eſtates, ſacred to Stercutius, 
and neceſſarily burthened with the plowtail, the wain, the 


« dungcart, and other the rude implements of huſbandry. To 


© Convwentio et conſenſus dominorum faciet ei 
Aberum tenementum : and again; in perſona 
unius erit liberum tenementum, et in perſona 
alterius villenagium. l. 2. c. 8. F. 2. 

4 Quamtis de villano ſocagio fiat certum 
fervitium, propter hoc non habebit liberum te- 
nementum. Ibid. 

e Ut ſemel de lilero homine guid non abs re 
adferam. Eos duntaxat priſcum Angliae jus 
iſto dignatum eſt nomine, qguotquot ( five avo- 
rum imaginibus clari, five e plebe ingenui) 
feudum illud ruſticum non peſſidebant, Stercu- 


tio dicatum ; atgue buri, plauſtro, trahea, guae 
duris agreſtibus arma, neceſſario onaſfum. 
Ut liguidius res adſeratur, conteſtata ſub Edw. 
J. lite, inter Fohannem Levinum aflorem, et 
priorem Bernwellenſem reum, (wvetuſio e mf. 
codice deprompſi, et concordes juris naſtri anna- 
les, regiorumgue reſcriptorum ſyntagma ) ſeu- 
datarios ab antiquo, quod aiunt, dominico coro- 
nae liberorum hominum voce, poſt reciprocatas 
et ſatis intenſas altercationes, minime compre- 
henſos fori judicic eft definitum. Jan. Angl. 
J. 2. «97. 


« make 


230 CONSIDERATIONS 


« make the matter evident; in an action that was brought in 
« the reign of Edward the firſt, between John Levin plaintiff 
e and the prior of Bernwell defendant, (I took it from an an- 
« tient manuſcript, which is confirmed by our year books, and 
« the -regiſter) after much learned argument on both ſides, it 
« was finally held by the court, that the tenants in antient de- 
* meſne were by no means comprehended within the appellation 
te of freemen.” 


2. A SECOND argument, to ſhew that theſe tenures in villan- 
ſocage are not free tenures, will ariſe from their method of 
transfer or alienation, which was before remarked; namely, 
by ſurrender into the hands of the lord, and not by the uſual 
conveyances by deed at the common law. Of theſe feoffment 
with livery of ſeifin 1s ſtill the principal, and was the only original 
conveyance by which freehold lands could paſs, till the ſtatute 
of uſes in the reign of Henry the eighth. Hence Littleton fays*, 
that where a freehold ſhall paſs it behoveth to have livery of 
« ſeifin.” And the inability of theſe tenants to convey by livery, 
but only by ſurrender into the hands of the lord, Bracton de- 
duces from their want of freehold, as well in the place before 
cited®, as alſo in the following“: If any villan ſocman would 
% convey his villan ſocage to another, he muſt firſt ſurrender it 
« to the lord, or his ſervant if the lord be not preſent; and 
« from their hands the transfer ſhall be made to the other, to 
« hold freely, or in ſocage, as the lord ſhall pleaſe : becauſe 
« ſuch villan ſocman hath not the power of alienation, ſince he 
6 hath not in himſelf the freehold, but it reſts in the lord.“ 


FF. 59. | tranſlatio ad alium, tenendum libere, vel in 
* /.4. tr. 1. r. 28. fecagio, ſecundum quod domino placuerit : quia 
Si autem villanus ſocmannus villanum ſoc- illi villanus ſocmannus non habet poteſtatem 
agium ad alium transferre voluerit, prius illud transferendi, cum liberum tenementum non ha- 
reſtituat domino, vel ſervienti fi dominus prae- beat, ſed dominus. J. 2. c. 8. S. 3. 
ſens non fuerit; et de manibus ipſarum fiat | 


3. AN- 
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3. ANOTHER argument, to ſhew that tenants in villan- ſocage 
are not free tenants, may be drawn from their inability to ſue 
or be ſued for their lands, or of courſe to levy a fine or ſuffer a 
recovery in the king's courts of common law ; but only in the 
court baron of the lord, by the peculiar writ of right cloſe. 
« Non jacet afſiſa, &c, quia ibi non eſt liberum tenementum ; ſed 
&* [oco omnium accipitur parvum breve, &c*, This little writ of 
right cloſe may be found in the old regiſter of writs ; and it is 
- worthy of obſervation, that the rule or rubric therein prefixed 
to this writ expreſſly declares that no freeman can have the uſe 
of it k. It muſt be obſerved that the little writ of right lieth 
in all caſes for ſokmen which are of the king's antient de- 
e meſne; for no ſokman can implead another ſokman of land 
« or tenement by any other writ than the little writ of right 
« which follows. And in this writ it ſhall not be ſaid, guod 
e clamat tenere de te per liberum ſervitium; (as in writs of right 
patent of free lands") « becauſe that 20 freeman ſhall bring this 
« writ.” This freedom muſt be underſtood of the tenure of his 
land, for that is the only thing which the writ relates to ; be- 
ing the remedy allotted to recover lands in villan-ſocage, as the 
ſeveral poſſeſſory actions, by writ of entry and aſſiſe, and in fine 
the great writ of right patent, were ordained for the recovery 
of free lands or ſuch as were frank fee. For frank fee is de- 
fined in the old tenures“ to be land pleadable at the common 
law; whereas it is ſaid of villan-ſocage, there called“, and alſo 
in the old Natura Brevium ?, ſocage of antient tenure, that no 
writ runs thereof for/que le petit briefe de droit clos, que eft appel 
& ſecundum conſuetudinem manern.” And hence it is that the old 


i Bracton, 201 ſupra, l. 4. tr. 3. c. 13. [quod clamat tenere de te per liberum ſervitium] 
C. 5. | purceo gue null franke home portera ceſt briefe, 
* Pait afſayvoir que le petit briefe de droyt fol. q. 

Q toutdis pour ſokmans que ſont del auncien I Regiſtr. Brev. 1. 
demeſne le roi; quar nul ſokman poet empleder m tit. tenir en frank fee, 
auter ſokman de terre, ne de tenement, per au- un tit, tenir en ſocage. 
ter briefe gue per petit briefe de droyt, quad © tit. garde. 

Jequitur, Et en ceft briefe ne ſerra pas dit 
Natura 
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Natura Brevium ?, and Fitzherbert 1 lay it down, that “ a fine 
< levied or recovery had of lands in the &ing's court proves them 
to be frank fee; as, on the other hand, a recovery had of 

them in the /rd's court proves them not to be frank fee. For 
by the ſtatutes of 15 Ric. II. c. 12. and 16 Ric. II. c. 2. it is 
enacted, that none of the kynge's ſubjectes be compelled, 
« neither by no way conſtrained to come, ne to apere before the 
* counſell of any lorde or ladie, to anſwere for his freholde, ne 
« for any thyng touchinge his frehold, nor for any other thynge 
<« reall nor perſonal, that belongethe to the lawe of the lande 
<« in anye maner.” Which word counſell ſignifies in it's legal 
ſenſe the court of thoſe lords or ladies; in like manner as in the 
ſtatute of praemunire in the ſame ſeſſion, 16 Ric. II. c. 5. where 
the offenders are ordered to be brought before the kynge and 
« his counſell, by the king's counſel! there is always underſtood 
his court of juſtice. 5 


AND as this peculiar method of recovery, by a writ of right 
cloſe in the lord's court, (which is mentioned by Mr Kitchen, 
above cited”, as belonging to all this ſpecies of tenants, whether 
in or out of antient demeſne;) as this proceſs, I ſay, proves the 
lands not to be frank fee or free lands; ſo it alſo diſtinguiſhes 
them from mere copyholds at the will of the lord, which are 
not impleadable by this writ, but only by bill or plaint - Which 
therefore ſhews this tenure to be of the amphibious nature we 
have before deſcribed; not a mere copyhold on the one hand, 
but by no means frank fee on the other. 


4. A FOURTH argument, to prove that this tenure cannot 
be a free tenure, is this: that though the lands be not held at 
the will of the lord, and therefore the tenant cannot, nor ever 
could, be ouſted at the lord's pleaſure, as was formerly the caſe 
in common copyholds ; yet ſtill the lands are liable to forfeiture, 


P tit. briefe de recto clauſe. * Stath, Abr. tit. faxx judgment. 5. Fitz. 
1 Nat. Brev. 13. Abr. cod. tit. 5. Bre. Abr. cod. tit. 7. tit. 
7 tit, copyhold. auncien demeſne. 45, Fitz. u. b. 12. 


and 
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and the tenant may be ouſted by his own default, for the non- 
payment and non- performance of his rents and ſervices: which 
no free tenant, per liblerum ſervitium, could be by the common 
law. For the writ of ceſſavit, (by which lands may now be re- 
covered againſt a freeholder, for ſuch default of two years to- 
gether) was firſt given by the ſtatute of Gloceſter, 6 Edw. I ; 
before which the lords had no remedy, but that of diſtreſs, for 
ſubtraction of freehold ſervices: and at preſent, this writ of 
ceſſavit may be defeated, even pending the ſuit, by tender of 
amends to the lord. But it is the very condition of the tenure 
in queſtion, that the lands be holden only ſo long as the ſtipu- 
lated ſervice is performed; © quamdiu velint et poſſint facere de- 
e bitum ſervitium, et ſolvere debitas pen/iones ;” as is the doctrine 
of Bracton, Britton, and the reſt, above cited. So too the lord 
may ſeize their lands for alienation contrary to the cuſtom *; 
and it is not improbable that he has likewiſe the power of ſeizing, 
if the heir comes not in to be admitted in court at the death of 
the anceſtor, and for other cauſes, according to the peculiar 
cuſtoms of each reſpective manor. Now it is impoſſible that 
tenants thus dependant on their lords, who may by law take 
the advantage of ſudden forfeitures, and deſtroy their eſtates, 
can or ever could be ranked in the ſame claſs with abſolute free- 


holders, whoſe eſtates are not liable to be defeated upon any 
ſuch ſervile conditions. 


5. A FIFTH argument, to ſhew that theſe tenants are not 
freehold tenants, at leaſt with regard to elections of the knights 
of the ſhire, is, not only that they are not members of the county 
court, where all elections by freeholders are directed to be made; 
non ſectas faciunt ad comitatum* ; but alſo becauſe they did 
not contribute to the wages of the knights of the ſhire, which 
were formerly raiſed by their conſtituents to defray their ex- 
penſes in parliament ; and for levying of which there is a writ 
in the regiſter ”, Now the tenants in antient demeſne (which 

Bro. Abr. f. cuſtom. 17. w fel. 191. 

u Fleta, #bi ſupr. /.1, c. 8. F. 2. 

Fi com- 


234 CONSIDERATIONS 
compoſe much the greateſt part of thoſe who hold by the te- 


nure before us) were exempted from contributing to theſe ex- 
penſes*. This muſt not be carried fo far as ſome have carried 
it, who inſiſt that all tenants by copy were exempted from this 
contribution ; fince it ſeems to have been raiſed upon all villeins, 
as well as freemen, except villeins of antient demeſne and ſuch 
as belonged to the lords of parliament. For the poſſeſſion and 
goods of the villein were looked upon as the poſſeſſion and goods 
of the lord; and if the lord did not go to parliament himſelf, 
it was reaſonable that his eſtate (by whomſoever held) ſhould 
bear a proportion of thoſe charges: but if he attended in per- 
fon, it was then equally reaſonable that his eſtate and tenants 
ſhould be excuſed. And therefore we have writs in the regiſter?, 
not only to exonerate tenants in antient demeſne, but alſo to 
exonerate the nativi or villeins of ſuch lords who perſonally at- 
tended the parliament : “ becaule it is not agreeablc to law, 
« that the villeins of the ſaid A. who was perſonally preſent at 
Our parliament aforeſaid by our command, ſhould contribute 
eto the expenſes of the knights aforeſaid : eſpecially as the 
goods of the ſaid villeins are the property of the ſaid A.” 
But thus much may be certainly ſhewn, and it is ſufficient for 
the preſent argument, that after the ſtatutes of Henry the ſixth, 
ſo long as the cuſtom continued of levying the knight's wages, 
no perſon, who was not contributory to their wages, was ad- 
mitted to vote for their election. Tenants in antient demeſne 
were therefore clearly excluded from voting; and, if they were 
excluded, it is not probable that thoſe whoſe tenures were 
framed in imitation of theirs, ſhould be admitted to this privi- 
lege. However it is allowed, that this argument, as far as it 
relates to the wages, does not ſo certainly conclude againſt other 
villan-ſocmen, as villan-ſocmen in antient demeſne; though the 


* Fitz. x. L. 228 c. dato noſtro, expenſis contribuant militum prac- 

Y Quia non eſt juri conſonum, quod nativi diftorum: praeſertim cum bona ipſorum nett- 

pracdicti epiſcopi, [ Ceſtrenſis] qui parkiamento worum ſint propria bona ditti epiſcopi. tol.201. 
neſiro pracdicto perſonaliter interfuit de man- 

not 
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not being ameſnable to the county court, as well as the argu- 
ments before alleged, conclude equally againſt them all. 


THAT no perſon was admitted to vote, but ſuch as were 
thus contributory, appears from Dalton *, who is expreſs, that 
ce the freeholders intended by the ſtatutes of Henry the ſixth, 
* muſt be ſuch freeholders as do contribute to the wages of the 
« knights of the ſhire, or elſe ſuch as are ſuitors to the county 
* court.” Mr Lambard likewiſe * ſays, „it is known, that they 
c of antient demeſne do preſcribe in not ſending to parliament; 
« for which reaſon alſo they are not contributors to the wages 
e of the knights there.” And Nathaniel Bacon“ afligns it as a 
principal reaſon for making thoſe ſtatutes, that thuſe men only 
« ſhould have votes, in election of the common council of the 


& kingdom, whoſe eſtates were chargeable with the publick 


« taxes and aſſeſſments, and with the wages of thoſe perſons 


te that are choſen for the public ſervice.” Wherefore alſo it is 


expreſſly complained of in a petition to the king from the free- 
holders of Huntingdonſhire, 29 Hen. VI. that the ſheriff had 
admitted and ſworn forty ſeven perſons to poll for knights of 
the ſhire, few of them contributors to the knights expenſes“. 

The ſheriff it is true did not think proper to return the perſon 
ſo polled for, and therefore no formal determination was had in 
this matter. But it ſeems to have been then looked upon as a 
notorious piece of preſumption ; and thence, as well as upon 
the reaſon of the thing, Mr Prynne concludes ©, that“ none 
but contributaries to the knights expenſes ſhould have any 
voices in the election of knights of the ſhire for parliament.” 
And upon the ſame ground an argument is alſo drawn in the 
yearbook ©, that men of antient demeſhe are not privies to the 
making of acts of parliament, becauſe (fays the book) they 


2 Of ſheriffs. 418. d 1b:i4. iv. 605. 
* Archeion. 258. | "PF, 7 009 £4 38» is Fe. **. tit. 
.» Engliſh governm. p. 2. c. 14. Juriſdiction. 4. 


© Prynne's parl. writs, ili. 159. 
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ſhall not be contributors to the expenſes of the knights and 
burgeſſes. From the whole of which authorities it appears that 
lord chief baron Gilbert upon this, as well as other accounts, 
was ſufficiently warranted to aſſert *, that © antient demeſne te- 
*« nants (whom he ſtiles* tenants in villenage, and tenants in 
te yillan-ſocage) had no repreſentatives in Parlienent, being 
« never eſteemed treemen., “ - 


6. Tun laſt argument that ſhall be offered upon this head is 
a very conciſe one, and is this; that, however the lawyers may 
at times have denominated theſe tenures a ſort of baſe ſpecies 
of freehold, in contradiſtinction to mere copyholds, yet the law 
in the main regards them as being properly copy HOLD and not 


FREEHOLD tenures ; elſe they could not have ſubſiſted to this 
day. For they muſt otherwiſe have been involved in the gene- 


ral fate of the reſt of our antient tenures, when by the ſtatute 
of 12 Car. II. c. 24. they were all aboliſhed and reduced to 
free and common ſocage ; --- except only tenures in frank al- 
moign, and tenures by copy of court roll. Free and common 
ſocage theſe tenures cannot be; their ſurrenders, and admit- 
tances, their frequent fines for alienation, and peculiar paths of 
deſcent, (from which two laſt, as not being their univerſal pro- 
perties, no argument hath been hitherto drawn) their forfei- 
tures, recoveries, and privileges, (ſtill regulated by particular 
cuſtom in derogation of the common law) moſt clearly evince 
the contrary. Nor will it be pretended that they are of the 
nature of frank almoign. - There remains therefore no other 
choice; tenures by copy of court roll they muſt be. This is 
their indelible character: it is to this they owe their preſent 
exiſtence, and ſurvival of other tenures. The ſtatute has re- 
duced all manner of lay FREEHOLDs to one and the ſame level, 
of free and common ſocage : but copynoLDs remain as they 
were; as various, as ſingular, and as ſervile in their tenure as 


f Hiſt. of the exchequer, pag. 30; b pag. 19 and 27. 
: Ever. 
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ever. Theſe tenures therefore, not being free and common ſoc- 
age, mult neceſſarily remain co HoT Ds, as entirely as in the 
time of Bracton: of a ſuperior order indeed, and diſtinguiſhed 
by ſome advantages (formerly real, now nominal only) over 
the baſer ſort; but {till far ſhort of the dignity, the immuni- 
ties, and the independence of that FREEHOLD tenure, which 
for more than three hundred years has conſtituted an elector of 
knights of the ſhire to ſerve in the ENGLISH PARLIAMENT. 


ÞOSTSCRIPFPT 


T the concluſion of the famous Oxfordſhire election, 
which was decided by the houſe of commons 23 Apr. 
I755, the point above diſcuſſed was ſtrongly agitated ; but the 
debate was at length adjourned by the previous queſtion. In 
1756 a bill was brought in to ſettle the right of election; but 
the model of it being ſomewhat complicated, and not intirel 
approved of by any part of the houſe, it was laid aſide for that 
ſeſſion. On this occaſion the foregoing conſiderations were pen- 
ned, for the private uſe of ſome members of parliament, who 
wiſhed to entertain a clearer idea of the matter in queſtion, 
than at that time generally prevailed. In 1758 the ſame bill 
was again brought in, and liable to the ſame objections: which 
occaſioned the immediate publication of this piece. A few days 
after which, 15 Mar. 1758, one half of the bill was in effect 
diſcarded, by giving power to the committee to turn it into two; 
and the remainder, having undergone many alterations, was re— 
duced to the plain and ſimple idea herein recommended, and 
afterwards paſſed into the following law, 9 June 1758. 
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Preamble. 


Anno triceſimo primo 


Georgii II, Regis. 


An Act for further explaining the Laws 
touching the Electors for Knights of the 
Shire to ſerve in Parliament for that Part 


of Great Britain called England. 


ER EAS by an At made in the Eigh⸗ 
teenth Bear of the Reign of his pꝛeſent Ma⸗ 
jeſty, intituled, An Act to explain and amend 
the Laws touching the Elections of Knights of the 
Shire to ſerve in Parliament for that Part of Great 
Britain called England; it is enated, That no perſon 
ſhall Uote at the Election of any Knight oz Knights of 
a Shire within that-Part of Great Britain called Eng- 
land, o2 Puyincipality of Wales, without having a 
Freehold Eitate in the County fo2 which he Uotes, of 
the clear yearly Ualue of Fozty Shillings, over and 
Above all Rents and Charges payable out of 02 » 
reſpe 
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reſpeft of the ſame : And whereas, notwithſtanding the 
ſaid Aft, certain Perſons who hold their Eſtates by Copy 
of Court Roll, p2etend to have a Right to Uote,. and 
have, at certain Times, taken upon them to Uote at 
ſuch Elettions; be it therefoze enatted by the King's 
moſt Excellent Majeſty, by and with the Advice and 
Conſent of the Lozds Spiritual and Tempozal, and 
Commons, in this preſent Parliament aſſembled, and 
by the Authozity of the ſame, That from and after the 
Twenty fourth Day of June, One Thouſand ſeven 
IDund:ed and fifty eight, no Perſon, who holds his No Copy- 
Eſtate by Copy of Court Roll, ſhall be intitled thereby vod al 
to Uote at the Election of any Knight oz Knights of Knights of 
a Shire within that Part of Great Britain called Eng- the Shire; 
land, oz Jtincipality of Wales: and if any Perſon their Votes 
ſhall Uote in any ſuch Eleftion, contrary to the true , ten 30 
Tntent and Meaning hereof, every ſuch Uote ſhall be | 
void to all Intents and Purpoſes whatſoever ; and 
every Perſon ſo Uoting ſhall fozfeit to any Candidate 
fo2 whom ſuch Uote ſhall not have been given, and 
who ſhail firſt ſue foz the ſame, the Sum of Fifty 
Pounds to be recovered by him oz them, his, her, o2 
their Executozs and Adminittratozs, together with full with fall 
Coſts of Suit, by Action of Debt in any of his Ma⸗- ait. 
jeſtp's Courts of Becozd at Weſtminſter, wherein no 
Eſloin, Piꝛotettion, Wager of Law, Jtivilege, oz 
Imparlance, ſhall be admitted oz allowed; and in 0 rebandi, 
every ſuch Attion the JP2oof ſhall lie on the Perſon 
againſt whom ſuch Action thall be brought. | 
And be it further enacted by the Authozity afozeſaid, Plainti?”s 
That it ſhall and may be ſufficient foz the Plaintiff in ae 
any ſuch Attion of Debt to {ſet fozth in the Declaration or Debt. 
02 Bill, that the Detendant is indebted to him in the 
Sum of Fifty Pounds, and to alledge the Offence to2 
which the Action 02 Suit 1s brought, and that the 
Defendant hath atted contrary to this Att, without 
mentioning the Crit of Summons to Parliament, 
02 the Retuin thereof 3 and upon Trial of any Ifſfie 
in any ſuch Action oz Suit, the Plaintitf ſhall = be 

| obliged 
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obliged to pzove the TUrit of Summons to Parlia- 

ment, oz the Return thereof, oꝛ any TUarrant oz Au- 

thozity to the Sheriff grounded upon any ſuch TUrit of 
Summons, : 

Limitation of Pꝛovided always, That every ſuch Action oz Suit 

Actions. ſhall be commenced within the Space of Mine Calen- 

dar Months next after the Fact, upon which the ſame 

is grounded, ſhall have been committed, 

Statutes of And be it further enatted by the Authozity afozeſaid, 

cone Ret That all the Statutes of Jeofails, and Amendments 

{ach Suits, ok the Law whatſoever, ſhall and may be conſtrued to 

extend to all Pꝛoceedings in any ſuch Attion oz Suit. 

Plaintiff | Pꝛovided always, and be it further enacted by the 

De ae da Authority afozeſaid, That in caſe the Plaintiff in any 

Treble Coſts. ch Attion oz Suit, thall diſcontinue the ſame, oz be 

5 Monſuited, 02 Judgment be otherwiſe given againſt 

him, then, and in any of the ſaid Caſes, the Defen- 

vant, againſt whom ſuch Action oz Suit ſhall have been 

brought, ſhall recover his Treble Coſts, 
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ADVERTISEMENT. 


HIS letter was originally written, and a few printed copies 
diſperſed, on account of ſome differences of opinion which then 
fubfiſted in the univerſity of OxroRD, with reſpet to the ma- 
nagement of their preſs. It had it's effeft : the grievances therein 
ſlated were redreſſed: and the CLARENDON preſs from that pe- 
riod began, and hath ever ſince continued, to do honour to the uni- 
verfity and the gentlemen appointed to conduct it. It hath been 
thought, that it might be uſeful to perpetuate certain fatts therein 
ſtated, which were not always univerſally known ; but which, from 
their curiofity and importance, ſeemed to merit à place in this col- 
lettion. Some parts of the letter, which were penned in the heat of 
controverſy, and alluded to temporary diſputes or ſavoured of per- 
fonal altercation, are in this edition totally omitted. 


OBSERVATIONS, Se. 


REVEREND SIR, 


OUR eminent ſtation in this place, and the character you 


regard to a complaint, wherein the honour and intereſt of the 
univerſity ſeem to me to be deeply concerned. 


IT is now almoſt two years ago, ſince I had the unexpected 
honour to be nominated a delegate for printing; an employment 
by no means to be coveted in the moſt flouriſhing ſtate of the 
preſs, but much leſs ſo at a period of time when it was noto- 
riouſly reduced to a very deplorable condition. I thought my- 
ſelf however obliged to the gentlemen concerned in the nomi- 


nation, for this mark of their confidence and good opinion, and 
therefore accepted the truſt. 


Wurm I came to conſider the weight and extent of the 
charge, thus ſuddenly caſt upon me, I perceived myſelf bound, 
both in point of reputation and duty, to learn in ſome little de- 
gree the nature of the buſineſs I had undertaken : for without 
a competent knowledge of the conſtitution of the preſs in ge- 

neral, and the univerſity preſs in particular, I preſumed it would 
be impoſlible to underſtand the cauſes of it's preſent decline, ſo 
G6 g 2 as 
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have deſervedly maintained of integrity, learning, and 
public ſpirit, have determined me to apply myſelf to you, with 
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as to prepare the way for a ſpeedy and laſting reſtorative. I faw 
that the credit of the place was intimately connected with this 
enquiry : that all ſeminaries of learning had made it their par- 
ticular care to raiſe and ſupport the character of their learned 
preſs ; being ſenfible that it was principally from this outward 
fruit, that poſterity or foreign nations could judge of their in- 
ternal merit: that other leſs reſpectable univerſities, even in 
our own iſland, were daily extending their fame by this and by 
ſimilar methods : while the Oxford preſs, which was once the 
foremoſt in this laudable contention, was languiſhing in a lazy 
obſcurity. Individuals, it is true, had at times very nobly con- 
tributed their quota, by learned and elegant publications, to 
reſcue it's name from contempt: but the univerſity in it's co/- 
lective capacity, which fat idle, got little reputation by the con- 
traſt. And this was the more aſtoniſhing, as we were in poſſeſ- 
fion of the moſt ample privileges, by the favour of our kings 
and legiſlature ; were endowed with a princely revenue, appro- 
priated to the uſe of the preſs; and never had at any one time 
more gentlemen of learning, of various and extended learning, 
than of late had adorned the univerſity. 


To inveſtigate therefore the true cauſes of this misfortune, 
had recourſe to a diligent peruſal of our charters, ſtatutes, and 
regiſters, relating to the preſs; and had repeated conferences 
with the moſt eminent maſters, in London and other places, 
with regard to the mechanical part of printing ; and then en- 
deavoured to compare what I had thus learned with what was 
put in practice at Oxford. The reſult of this compariſon, be- 
tween what ought to be, and what is performed, will form the 
ſubje& of the enſuing pages; wherein I ſhall endeavour to lay 
before you, impartially, freely, and without reſerve, what I 


take to be the immediate cauſes of the preſent condition of our 
preſs. | 


I. Tur firſt cauſe of our preſent inaQtivity, that I ſhall men- 
tion, is the want of a regular time and place for the meeting of 
| the 
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the delegates to deliberate on buſineſs. This omiſſion, however 
flight it may appear, is the parent.of much uncertainty and de- 
lay. When a ſtated time and place are prefixed for the meeting, 
the delegates will ſo order their private avocations, that they 
may. be able to attend conſtantly upon their public duty. And 
a regulation of this kind is always to be found, in every other 
aſſembly ſelected for the diſpatch of buſineſs; by daily, weekly, 
or monthly aſſemblies at a certain place, or by adjournments 
made among themſelves, as particular exigencies may require. 
Whereas, when ſummoned at all, we are now ſummoned to— 
gether at a few hours notice, and frequently in private lodgings. 
And ſometimes it happens that the magiſtrate who directs the 
ſummons, not being reſtrained to any regular time, puts off the 


intended meeting from day to day, till the buſineſs either en- 
tirely drops, or ſuffers conſiderably by delay. 


II. ANOTHER cauſe. of our diſſipation and uncertainty in 
matters of buſineſs is the want of a proper and diſtinct regiſter, 
wherein the acts of the delegacy might be entered and properly 
authenticated. This was adviſed by archbiſhop Laud at the 
firſt eſtabliſhment of the delegacy, viz. that ſome handſome 
cc regiſterbook were bought, in which might be kept alone your 
« acts concerning the ſettlement of the preſs *.” And I have 
reaſon. to believe it was then complied with. At-preſent, it is 
true, the regiſtrar ſometimes attends us, and takes looſe mi- 
nutes of what is agreed on, for immediate uſe; but as this is not 
properly his duty, and as no laſting entry is made of any thing, 
we are as much, nay more, at a loſs to know what paſſed a year 
ago, than what was done at the ſettlement of the preſs. I need 
not enlarge upon the inconvenience of this ſtrange omiſſion. 


III. Ir would alſo be extremely conducive to our knowlege 


of the buſineſs before us, if, as delegates of the preſs, we were 


permitted to audit and examine the accounts of the workmen we 


» Hiſt, of his chancellorſhip. 126. 
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employ. It ſeems to common underſtandings an abſurdity to 
debar us of this right; to give us a power of laying out money 
for the preſs, and no power of ſeeing whether that money has 
been properly applied as directed. But, as the caſe now ſtands, 
the delegates of accounts have taken this office upon them, in 
excluſion of thoſe of the preſs; notwithſtanding the decree of 
convocation, 31 Mar. 1637, expreſſly directs, that the delegates ä 
of the preſs, „ delegati antehac nominati, 1 Apr. 16 3 3. quotannis 
* rationem redderent huic domut de receptis et expenſis, in hunc uſum 
* erogatis; et ſuper hoc negotio LIBRUM RATIOCINII  ſervarent.” 


IV. Ir ſeems alſo highly expedient that we ſhould have co- 


pies of our charters for printing, of the univerſity-leaſe to Baſ- 


kett, and of all acts of parliament, &c. relating to the privi- 
leges of our preſs, always ready for the delegates to conſult upon 
occaſion ; who would thereby be the better informed of the li- 
mits and extent of their powers. For want of this knowlege, 


when Mr. Lye ſome years ago printed his edition of Junius here, 


and made his application to the treaſury for the drawback on 
paper, I have heard that he met with great trouble upon that 


account, the demand being entirely new and unprecedented. 


Whereas if the claim of this privilege were put into a certain 
method, and were conſtantly and regularly inſiſted on, it would 
ſoon become a matter of courſe in the public offices, and be al- 
lowed with as little heſitation as the bounty for exporting of 


corn? 7 


V. ANoTHER cauſe of the decline of our preſs, more im- 
portant than any I have mentioned, is the want of an induſtrious, 
honeſt, and ſkilful over/cer, to inſpect and manage the mecha- 
nical part of printing; with which the delegates themſelves, 
from the nature of their reſpective ſtudies, cannot be ſuppoſed 
to be accurately and minutely acquainted. | 


73 X's i 3 1 6 ; 


„ This hath ſince been done, by a plan Lowddes of the treaſury, in the year 1760; 
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Tur univerſity ſtatutes dire *, that over the public univer- 
ſity preſs an architypographer, properly qualified, be appointed; 
to overlook (as I underſtand his office) the impreſſion of all ſuch 
books as are printed by the univerſity itſelf, from it's public fund. 
And to this office the ſuperior bedell of law's place is for the 
future directed to be annexed. In purſuance of which, 24 July, 
1049, at a meeting of the public delegates for the total admini- 
ſtration of affairs in thoſe times of confuſion, ©** magi/ſter Samuel 
« Clarke e collegio Mertonenſi, vir graecis latiniſque literis probe 
&« inſtructus, et in ſtudiis philologicis verſatiſſimus, architypographus 
*« nominabatur, juxta flat. tit. 18. ſect. 5. Cui muneri ut liberius 
« vacet, officium. ſuperioris bedelli in jure civili, quandocunque pri- 
« mum quoquo modo vacaverit, defignatur.” And, upon the next 
vacancy in the bedell's place by the death of Bernard Hore, 
Clarke was on the 14th of May, 1658, elected by the convo- 
cation architypographer, and on the 2gth of May following was 
admitted bedell of law. And he continued to exerciſe both of- 
fices till his death in 1669; when the convocation, on the 29th 
of December, unfortunately made choice of one Norton Bold 
to ſucceed him as architypographer, „cui muneri,” ſays the re- 
giſter, ** oficium bedelli ſuperioris in jure civili amiectitur.“ But 
this man being utterly unqualified for the place, it gave occaſion 


© Tit. xviii. Se. 5. Quoniam in re typo- 
graphica uſu compertum eſt mechanicos artifices 
(tucri ſui compendium cum diſpendio operis ple- 
rumgue ſeftantes ) calligraphiae ſeu operis de- 
cori et elegantiae minime fiudere, ſed opera guae- 
gue rudia ac inemendata in publicam lucem ex- 
trudere; idcirco praeſenti flatuts cautum eſto, 
quod publicae univer/itatis typographiae inſtru- 
endae, in domo aligua huic uſui ſpecialiter de- 
putata, praeficiatur architypographus unus ; 
vir graecis latiniſque literis probe inſtructus, et 
in ſtudiis philologicis verſatiſſimus. Cujus mu- 
nus erit, operibus typographicis ibidem praeeſſe, 
nateriam ſive ſupellefilem typographicam 
(chartam ſcilicet, præla, typos, et alia bujus 
epificii inſtrumenta) ut fint in ſuo quaeque ge- 
were leftiffima, providers. In operibus e pub- 


lica zniverſitatis typographia prodeuntibus, ty- 
porum modulum, chartae gqualitatem, marginum 
menſuram praeſcribere z correctorum errata 
emendare; et alia quaetungue ad operis orna- 
tum et perfectionem ſpeftantia ſedulo curare. 
Cui muneri quo alacrius et liberius tacet ¶ prae- 
ter certam portianem lutri e libris impreſſis pro- 
venientis, ipſi poſthac pro ratione ſymbolae, quam 
ad publicae typographiae peculium ſeu ſortem 
communem contulerit, aſſignandam ab iis qui a 
damo convocationis ad ordinanda ſtatuta typo- 
graphica delegandi erunt ) officium ſuperioris 
bedelli in jure civili, (utpote reliquis minus 
negotio/um) quandocungut primum quoguo modo 
vacaverit, perpetuo in poſterum anneftendum 
fore, prae/enti flatuto cautum eſto, 


to 


— 
— 
„ 
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to a letter from king Charles the ſecond to the univerſity, in 
the following remarkable terms: 


« To our truſty. and well-beloved our viceckindetivr of our 
« univerſity of Oxford; and in his abſence to the pro- 
« yicechancellor for the time being; to be communica- 
te ted to the heads of houſes, and to our convocation. 


« CHARLES R. 


cc 1 and well- beloved, we greet you well. Whereas 
cc the king our father of moſt bleſſed memory hath by his 
« charters and gracious conceſſions added much to the-antient 
rights and privileges of that our univerſity in the affair of 
« printing, and hath alſo, in that body of ſtatutes which he 
« gave you, molt eſpecially provided 0 the office of archity- 
« pographer, or overſeer of your printing preſſes, ſhould have 
« the office of ſuperior bedell in the law faculty annext unto it ; 
« and that the perſon. choſen thereto ſhould be qualified for ſkill 
« and experience ſuitable to ſuch a truſt and employment: and 
«« whereas we are informed that, at the laſt vacancie of the ſu- 
« perior law bedell's place, there was not that regard had to the 
« ſtatute and deſign of our dear father, as the weight and con- 
« ſequence of the thing required; which we are willing to be- 
« lieve was the effect of overmuch haſt and inadvertency, rather 
« than any neglect of ſo. uſeful an inſtitution: we being now 
« advertiſed by our right truſty and right entirely beloved. couſin 
« and councellor the duke of Ormond, our chancellor of that 
« our univerſity, of an opportunity by transferring the perſon 
cc lately- choſen ſuperior law bedell into the like place of. bedell 
ein either of the other faculties that ſhall firſt become voyd, 
doe hereby declare our approbation of that expedient ; and 
« further doe will and require that, upon the vacancie of the 
law bedle's place by ſuch transference, you do proceed. to the 
c election of an architypographer according to your ſtatutes ; 
« wherein we doe both recommend and expect that you chooſe 
« the mott capable perſon that you can find, to overſee and go- 


« yerne 
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« yerne your printing preſſes with beſt advantage to the publick ; 
« and that you chooſe noe other but ſuch who, beſides. the abi- 
« lities requiſite in the tongues, you know to be moſt experien- 
e ced in the mechanick part of printing, according to the ſtatute 
and deſigne of our dear father in that behalfe. For we cannot 
« but be very much concerned that, ſince you have thoſe conve- 
te niences for a great imprimerie which other univerſitys cannot 
ce boaſt of, your improvement and productions in that kind be 
e an{wearable to the preſent opportunities and antient honor of 
« that our univerſity. And ſo we bid you heartily farewell. 
« Given at our court at Whitehall the 17th of September in the 
* 23 year of our raigne, 1671. 


« By his majeſtie's command, 


© ARLINGTON.” 


I's conſequence of this letter (which contains good matter 
of reflection for ſucceeding times) Bold was, on the 16th of 
October following, transferred to the place of divinity bedell ; 
and Chriſtopher Waſe was elected architypographer on the 100, 
ce cut muneri,” ſays the regiſter again, * ſecundum ſtatuta annec- 
te titur offcium ſuperiorts bedelli in jure civili.“ In like manner 
Gerard Langbane, 16 Jan. 1690; Giles Thiſtlethwayte, 28 Jun. 
1692; Thomas Hearne, 19 Jan. 1714; and William Muſſen- 
dine, 12 Aug. 1715; were elected architypographers, and not 
bedells; the bedell's place being expreſſly declared in the regi- 
ſters to be annexed to the other office. The laſt mentioned 
gentleman, I have been informed, was at leaſt as unfit for the 
office as Norton Bold ; but inſtead of removing him into another 
faculty, according to that example, he was ſuffered to execute 
his office by deputy : one Richardſon, a working printer, and 
warehouſekeeper to the delegates, being thenceforth entruſted 
with the total management of the houſe. 


| Tris warehouſekeeper, or mechanical overſeer, I apprehend 
to be a very diſtin officer from the former, or architypographer ; 
H h who 
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who is the ſervant of the wniver/ity, and whoſe office is to cor- 
rect, and preſcribe the ſize, the letter, &c, of ſuch works as 
are undertaken at the public charge. This would be abſurd and 
impracticable in works that are printed for private perſons ; 
though therein alſo, for the credit of the houſe, he has a gene- 
ral overſight, and ſhould be careful that all the apparatus for 
printing be the beſt in it's ſeveral kinds. But the warehouſe- 
keeper, manager, or foreman, who is the ſervant of the dele- 
gates, is not only to diſpoſe and arrange the univerſity books in 
the drying rooms and warehouſe, when printed ; but alſo to 
provide ink, and other materials; to inſpect and prevent abuſes 
among the other workmen ; to aſſign a due proportion of wages 
to the compoſitors and preſſmen, according to the value of their 
work ; and to agree upon reaſonable terms with authors or 


bookſellers, for printing any private pieces, when the public 
preſs is at leiſure. 


Bur Richardſon, for the reaſons before-mentioned, having long 
acted in both theſe capacities, Mr. Muſſendine's typographical 
character was entirely forgot in the univerſity; he was regarded 
as a mere bedell of law; and when on his death Mr. Herbert 
Beaver was, 30 Oct. 1732, elected bedell in his room, the place 


of architypographer was then left vacant, and ſo continues to 
the preſent time. 


VI. Tris management of the univerſity preſs occaſioned the 
very inconvenience which our ſtatutes foreſaw, and were therefore 
ſolicitous to prevent, by appointing an architypographer. « U/u 
enim compertum 94 mechanicos hoſce artifices lucri ſui compendium, 
% cum diſpendio operts, plerumque ſectari. I will not weary your 
patience with examining the whole of their conduct. I fhall at 
preſent confine myſelf only to the article of expenſe ; which is 
here amazingly higher than that of the beſt artiſts in other 
places. The following is a plain example of this, in a work of 
the moſt common nature, (ſuch, for inſtance, as an octavo ſer- 
mon) which may ſerve as a ſpecimen of the whole. 


THE 
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Tus price of printing per ſheet, number 500, engliſh letter, 
without notes 


In London. 4. . At the Univerſity preſs. 5. d. 


Compoſitor = - - - 6 © ben poſito - - 10 © 
Corrector - - - - 1 0 Corrector, none found. 


— 


Preſſmen — 2 4 Preſſmen = 5 
Maſter, for houſe, preſ- Warehouſekeeper, for ink, jy 
ſes, types, ink, utenſils, þ 4 8 utenſils, and trouble : 9 
trouble, and profits Univerſity, 3 5 
05 N | | ſes, types, and profits 


Total „„ 0 OO, RE) - © an „„ TS, 5» 17 © 


From whence it appears, that the cuſtomer pays three ſhillings 
per ſheet more in Oxford than in London, and is alſo to find a 
correctar : --- that the wages of our compoſitor and preſſmen 
only, without any corrector, amount to juſt as much as the to- 
tal price in London, excluſive alſo of the corrector; from which 
total price the maſter printer (who finds every thing) gains a 
competent livelihood for himſelf and family : --- that the ware- 
houſekeeper (who has alſo an annual allowance) receives as 
much for a few trifling articles, as the univerſity for the only 
expenſive ones: —- and that, laſtly, if the univerſity ſhould 
undertake a work at their own expenſe, (or were to lend the 
uſe of their types and printinghouſe gratis) it would coſt more 
to uſe their own types in their own houſe, than to have the 
work printed at London; for, in the preſent inſtance, the 
London price is only fourteen ſhillings, and the univerſity muſt 


pay their own ſervants fifteen, beſides the expenſe of a cor- 
rector ©. 


© See the Tables now eſtabliſhed by the Aclegates, for regulating the prices of print- 


ing; appendix Ne 2. 
Hh 2 VII. Tus 


| 
| 
| 


— — — 
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VII. Tux laſt and moſt important article relates to thoſe 
ample revenues, which are appropriated to the maintenance of a 
learned preſs. And as this is a matter of great conſequence, 
not only to the univerſity but alſo to the learned world, I muſt 
entreat your patience, while I endeavour to ſtate the fact with 
ſome degree of minutenelſs, 


Tur funds, appropriated to the ſupport and maintenance of 
a learned preſs, I apprehend to be principally three. 


1. Taz firſt is the rent paid by Mr. Baſkett, for the uſe of 
one half of our printinghouſe in the impreſſion of bibles and 
liturgies ; and alſo in conſideration of the univerſity's forbearing 
to comprint (ſuch is their expreſſion) theſe and certain other 
books, according to their privilege by charter and immemorial 
preſcription. 


Six Edward Coke, who was educated at Cambridge, hath ob- 


ſerved: with ſome triumph *, that “the univerſity of Cambridge 


« hath power to print within the ſame omnes et omnimodos libros, 
« which the univerſity of Oxſord hath not.” How true this ne- 
gative branch of the obſervation might have been when he made 
it, I ſhall not at preſent enquire. But it certainly hath not 
been true, ever ſince the 12th of November, 8 Car. I. 1632; 


when our chancellor, archbiſhop Laud, then biſhop of Lon- 


don, procured the king's charter of that date, containing moſt 
ample privileges of printing; which were confirmed, explained, 
and enlarged by two ſubſequent charters, 13 Mar. 8 Car. I. 
and 3 Mar. 11 Car. I. The motives” ( ſays he, in his letter 
to the convocation, 22 Mar. 16432 *,) „which I uſed were prin- 
« cipally two: the one, that you might enjoy this privilege for 
« learning equally with Cambridge ; and the other, that having 
many excellent manuſcripts in your library, you might in time 
hereby be encouraged to publiſh ſome of them in print, to the 


* 4 Inſt, 228, - ww ©  - f Hiſt, Chanc. 58. 
46 gl eat 
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great honour of that place, this church, and kingdom. And now, 
upon the grant of the like patent, I doubt not but you will 
e enter into ſome provident conſideration among yourſelves, how 
« you may ſet the preſs going, and do ſomething worthy of this 
te his majeſty's favour, and that the world may ſee it is not 
e granted to you for nothing.” 


In conſequence of theſe charters, and this letter, the firſt 
delegacy for printing was appointed, 1 Apr. 1633; the inten- 
tion whereof will be beſt underſtood from the words of the de- 
legation itſelf. Ne aut indigni tanto beneficio, aut prorſus in- 
« grati videremur, rogavit vicecancellarius, placeretne venerabili 
*© coetur ut dęſignentur delegati, qui conſilis mature habito ratioem 
*© ineant, qua ampliſſima iſta privilegia in majorem academae utilita- 
tem redeant et honorem, qui ſtatuant de ſtipulatione a librorum 
te 7mpreſſoribus academiae pracſtanda, de praelo graecis literis deſti- 
te nando, de E NSU demum ANN UO guo mſs. bibliothecae codices luce 
* publica donentur. --= Procuratores nominabant hos egregios viros 
te delegatos ad audiendum, ſtatuendum, et determinandum de negotio 
« propofito ; impreſſorum ſcilicet, er praeli, et eorum quae ad im- 
te primendum pertinent; vix. Sc. 


WuaAr this annual cenſus was to be, was not fully determi- 
ned till the year 1636; when the ſtationers' company began to 
apprehend the fale of their bibles, grammars, almanacs, &c,. 
would be greatly diminiſhed, ſhould the univerſity reſolve to 
comprint them in purſuance of their late charters; and there- 
fore offered the univerſity 200 J. a year, to forbear comprinting. 
theſe and other books, uſually printed for the company of ſta- 
tioners. This propoſal the hebdomadal meeting of heads and 
proctors approved of, and entered into articles with the ſtationers 
for that purpoſe; a copy of which was tranſmitted to archbiſhop 
Laud s, and he on the 24th of February writes thus“ to the 
vicechancellor. Theſe articles I can find no fault with; for 
certainly it will be more beneficial to the univerſity for the 


8 Hiſt, Chanc. 4. 170 Vid. 126. 
« advance 
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« advance of a learned preſs to receive 200 /. a year, than to 

| « print grammars, and almanacks, &c ; and more honour too, 

| « when it ſhall appear to what extraordinary good uſe you turn 
e this money. Now in the mean time I ſhall require this of 
« you and your ſucceſſors, that this money which you yearly re- 
ce ceive may be kept ſafe, as a ſtock apart; and put to no other 
« uſe than the ſettling of a learned preſs. And I think it were 
« not amiſs, that ſome handſome regiſterbook were bought, in 
« which might be kept alone your acts concerning the ſettle- 
ment of the preſs aforeſaid, and in another part of the book 
all your receipts and all your diſburſements. And, if you and 
« the heads like this propoſal of mine, I would then have you 
ce order it ſo by an act of convocation : and I will preſently ac- 
« quaint the king, what great good uſe we are like to make of 


« the gracious privilege he hath granted, leaſt any other man 
« ſhould tell him we have baſely fold it.” 


In purſuance of this letter, we find this act of convocation, 

31 Mar. 1637. Cum rex nofter Carolus ex regia ſua muni- 

ce ficentta per literas patentes cancellario magiſtris et ſcholaribus uni- 

e verſitatis Oxon. conceſſerit privilegium et poteſlatem imprimendi 
« ſacra biblia, pſalteria, grammaticas, et omnis generis libros qui 

« ad ornatum reipublicae literariae conducere poſſunt,., ſtationari: 

ec Londinenſes ex eo ſuum commodum perverti ſentiebant. Qui ul- 

« fro ad dominum Balie vicecancellarium et collegii divi Johann: 

ce bapt iftae praefidem acceſſerunt, humiliter petentes ut exeguutionem 

« privilegiorum imprimendi ultimo concęſſorum Juſpenderemus, eaque 

« lege ſocietatem flationariorum Londinenſi tum annuatim  ducentas 

« libras bonae et legalis monetae Angliae in uſum univerſitatis ſolu- 

te turam : hocque ratum et confirmatum fore ber indenturas commu- 

4 1 gil didlae ſocietatis ſuae munitas flationarii ſe obſtrinxerunt 
« a friennio in triennium. His poſt maturam deliberationem diſcuſſis, 

«© ef ad domum convocatianis prupgſitis, Placuit uni uenſitati ut binc 
einde indenturae conficerentur, et communi ' figilo univer/itatis mu- 

« nirentur. -== Siguificauit inſuper vicecancellarius has pecuniarum 
1 % ſummas magno uſu academiae futuras, fi IN PRAELUM 1MPEN= 


% DPERENT UR, 
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ce DEREN TUR, quo libri graeci mſs. arabict et linguarum orienta- 
4e ſium ſelectiores imprimerentur, quibus Honoratiſſimus nofter cancel- 
« larius locupletiſime inſtauravit bibliothecam noftram. Huic curae 
e deftinantur delegati antehac nominati, viz. primo die Aprilis 1633; 
te qui quotannis rationem redderent huic domui de receptis et expenſis 
te in hunc uſum erogatis ; et ſuper hoc ſolo negotio ibrum ratiocinii 
ce ſervarent, et ciſtam in qua liber ratiocini et pecuniae in hunc 
*« uſum collatae reponerentur.” 


FROM the whole of theſe extracts it is clear that, at the time 
when this rent was created, it was deſtined and appropriated to 
the maintenance of a learned preſs; a thing which the chan- 
cellor and univerſity ſeem then to have had greatly at heart. 
And, unleſs the continuation of this rent has ſince been expreſſly 
appropriated by the univerſity to other purpoſes, it ſeems rea- 
ſonable to ſuppoſe that it muſt ſtill remain in the ſame channel; 
according to the expreſs deſire of the archbiſhop in his letter 
of the 1oth of April 1637. * I ſhall hope that your ſucceſſors 
«* after you will keep it in that way into which it is now put, 
«© unleſs they can find a better and more uſeful for the learned 


« preſs.” Let us therefore ſee in what manner this agreement 
was afterwards carried on. 


Ox the 12th of Auguſt, 1639, the ſame terms were renewed. 
with the ſtationers for three years from the 17th of February 
following, with a covenant for future renewals from three years 
to three years, ſo long as the parties ſhould pleaſe. But the 
national calamities, which ſoon followed, put a ſtop to all 
tranſactions of this fort; and in the convocation on the 24th 
of January, 1650, it being recited that the ſtationers had long 

ſince broken through their agreements, power is thereupon given 
to Leonard Litchfield and Henry Hall, univerſity printers, to 
print bibles, grammars, prognoſtications, &c; till the univer- 
fity ſhould deliberate upon and reſolve what farther ſhould be 
done in'this matter. 
i Hift, Chanc. 129. 
Bur 
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Bou r ſoon after the reſtoration, 23 Jun. 1662, © caufa convo- 
te cationis erat, ut contractus inter univerſitatem et ſtationarios, 
« 4, D. 1636 Pprimitus factus, jam tandem ex decreto iſtius venera- 
« bilis conventus de novo confirmaretur; et ut indenturae prioribus 
« conſimiles, mutatis neceſſario mutandis, hinc inde conficerentur ; ea 
« lege, ut flationarn annuatim 200 l. in uſum untverſitatis ſolvant. 
e Placuit univerſitati ut indenturae ſigillo munirentur.” 


HERE was an expreſs renewal of the agreement with the ſta- 
tioners upon the original terms in 1636; and, by fair implica- 
tion, we might infer that the rent ariſing from thence was deſ- 
tined to the ſame original uſes. But, not to reſt upon implica- 
tions merely, we find that in fix months after, viz. 22 Dec. 
1662, a new delegacy of the preſs was conſtituted ; (the ſame 
that by various ſubſtitutions and ſubjunctions ſubſiſts to this 
day ;) “ad deliberandum et determinandum, cum relatione ad domum 
e convocationis, de re typographica ; nimirum, qui PECUNIAS A 
« STATIONARIIS Londinenſibus nupero conventu debitas, ALIAS= 
« QUE SUMMAS in eos uſus ſolvendas, RECIPIANT ET ERO- 
« GENT ; de loco typographiae idoneo, alnſque omnibus in hanc rem 
e facieutibus, proſpictant et tranſigant; et rationem quotannis red- 
ce dant de receptis et expenſis quo tempore vicecancellarius computum 
« ſuum fecerit.” 


By this delegation, (which we are bound to regard as in- 
ſtructions from our maſters and conſtituents, the venerable 
houſe of convocation) we are bound to receive and expend the 
ſums due from the ſlationers, or ſuch as now ſtand in their 
places, and all other ſums deſtined to the uſe of the preſs; and 
to render an account of ſuch our receipts and expenſes every 
year, at the ſelf ſame time as the vicechancellor renders his ac- 
counts, and of courſe to the ſelf ſame auditors, 


Tnr1is agreement was renewed to the ſtationers company 
22 Dec. 1664 ; --- and again, 30 Oct. 1669 : --» to fir Leoline 
Jenkins, 
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Jenkins, fir Joſeph Williamſon, doctor Yates, and doctor Fell, 
16 Nov. 1671 ; --- and again to the ſurvivors, 25 Febr. 1674 ; 

19 Apr. 1678; 6 Oct. 1685 ; --- and to biſhop Fell's executors, 
26 Apr. 1688 : --- to Meſſ. Iſted, Mortlock, and Bellinger, 
27 Jan. 1691 : --- to Meſſ. Mortlock, Philips, and Lownes, 
4 Jun. 1698 : --- to Meſſ. Philips, Mortlock, and Andrews, 
20 Sept. 1703 ;-=- and again 1 Jan. 1708 :--- to Meſſ. Williams, 
Baſkett, and Aſhurſt, 2 Jan. 1711, for twenty one years ; --- 
to Meſſ. Baſkett, Aſhurſt, and Goſling, 28 Jun. 1734 : --- and, 
on their ſurrender, to Thomas Baſkett only, 28 Sept. 1744, for 
e one years from lady-day preceding. 


"Twzan 1 agreements, thus renewed, are expreflly de- 
clared in their preamble to be for the better maintaining and 
management of printing in the univerſity of Oxford, and for 
te the diſcharge of the TRUST in the ſaid univerſity lodged and 
ce repoſed, and for improvement of the INTEREST granted to 
te the univerſity by the king's charters,” And therefore I con- 
clude that the rent reſerved on theſe ſeveral renewals muſt ne- 
ceſſarily be appropriated to the ſame great good uſe,” and no 
other, for which that TRUsT was lodged and repoſed in the 
univerſity, and that INTEREST granted by the king's charters. 


Ty 1s rent ſtood for many years at 200 J. has been ſome- 


times raiſed to 300 J. and now ſtands, by the preſent leaſe, at 
2501, per annum. 


2. Tur ſecond fund, appropriated (by the will of the donor) 
to the ſupport of a learned preſs, is the annual ſurplus ariſing 
from the eſtates given by archbiſhop Sheldon to the univerſity, 
after the charges of repairing his theater are firſt deducted. 


A new leaſe hath ſince been granted, the public is indebted for the beautiful and 
Dec. 17. 1765, to Mefl, Wright and Gill, correct editions of the commoni-prayer-book 
for 14 years, from lady-day 1765, at the in folio, 1768; and of the bible in folio 
annual rent of 85e. And-to the additional and quarto, 1769. 

clauſes and covenants, inſerted in that leafe, 


11 IN 
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In his latin deed of gift to the univerſity, dated the 25th of 
May 1669, part of the conſideration is, “ut res typographica, a 
&« cujus incrementis bonae literae uberrimos profettus merito ſperave- 
int, idoneis conclavibus, forulis, et officints deinceps inſtrueretur ; 
« &c,” And by his letter to the houſe of convocation, accom- 
panying this deed of gift, he informs them, that he had laid 
by 2000 J. in order to a purchaſe of lands for the perpetual re- 
pair of the theater, and then adds, „what ſhall every year be 
* remaining of the rents over and above the charge of repairs, 
« I deſire may be employed for the beſt advantage and encourage- 
« ment of the LEARNED PRESS there deſigned, and already ſet 
«at work; which I pray God proſper.” 


WII this money was purchaſed an eſtate at Lechlade in 
Glouceſterſhire, of the clear annual value of 100 J. and the ſa- 
vings from this eſtate, whatever they be, (and which I cannot 
calculate at leſs than 5o/. per annum ever fince I have known 
the theater) ſhould be applied by the proper delegates to the 
uſes of a learned preſs. And thus much was expreſſly declared 
by the convocation when, 16 Oct. 1688, they ſealed an acquit- 
tance to the executors of biſhop Fell, (the original curator of 
the theater) for ſavings to the amount of 475 J. gs. 8 d. from 
the Lechlade eſtate ; * the yearly rents and profits whereof, un- 
« til ſuch time as there ſhould be occaſion to repair the ſaid 
« theater, the ſaid archbiſhop did direct and appoint ſhould be 
„made uſe of and applied in carrying on of the charge of 
1% PRINTING books in the theater in the univerſity aforeſaid.” 


3. Tux laſt fund, appropriated to the ſupport and maintenance 
of the preſs, ariſes from the ſavings of the money annually 
collected in the univerſity (by virtue of the ſtatute, tit. xx. F. 4.) 
from all perſons taking degrees, --- from all that propoſe dif- 
penſations, - from all determining bachelors, --- and from all 
ſcholars at the time of matriculation. Theſe contributions, the 
ſtatute informs us, were originally a voluntary and temporary 
tax, 
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tax, laid on for ſeven years by the convocation, in order to diſ- 
charge the debt contracted by building the public ſchools. They 
were afterwards continued, as appears by the regiſter, 10 Dec. 
1633, for two years more; during which period the new ſta- 
tutes were promulged and received, which perpetuate and ap- 
propriate this tax in the following words: * guoniam tamen ex cb 
« tempore deprehenſum eſt, totam ſcholarum fabricam male materia- 
&« tam efſe, ac porro vitium facturam ſubeſt periculum ; ' neque vero 
e ſuſtentandae aut reparandae ſumptuoſae huic molt aliunde quicquan: 
& ſuppetit; decretum eſt, has contributiones deinceps in perpetuum 
% duraturas efſe, in ſuſtentationem fabricae novarum ſcholarum , 


« quoties uſus feret, erogandas. Interim vero, ceſſante hujuſmodt 
&« impendi occaſione, quicquid eft hujus proventus (quod untverſitati 


«* honorificum juxta ac utile futurum eft } IN INSTRUENDAM ET 
« 'ALENDAM PUBLICAM UNIVERSITATIS TYPOGRAPHIAM 
<« impendatur ; ad volumina quamplurima, tum graeca tum latina, 
« modo in bibliotheca publica ſepulta (indigna certe quae cum blattis 
« ac tineis uſque rixentur } aliquando in lucem protrahenda.” 


CovLD the meaning of this ſtatute admit of a doubt, it 
might be cleared and explained by a multitude of concurrent 
teſtimonies. Thus archbiſhop Laud* writes to his vicechancel- 
lor, 8 Sept. 1637, in the following terms: „ ſince the finiſhing 
« of your new library will coſt you a thouſand pounds, I am 
« heartily glad you have ſeven hundred pounds in cheſt towards 
„it. I pray therefore acquaint the heads, that I would have 
« this work preſently begun, (eſpecially conſidering how long 
„it will be in doing) that fo the learned preſs may really and 
« heartily be ſet upon; which I do deſire to fee on foot.” You 
will obſerve that the archbiſhop depends upon the monies that 
were to ariſe after finiſhing the new library, (i. e. the weſtern 
part) before the learned preſs could be really and heartily ſet on 


foot. And this, notwithſtanding the agreement juſt made with 


the company of ſtationers ; on the ſtrength of which only, it ap- 
pears by the public accounts that there was this very year diſbur- 
ſed, in the purchaſe of matrices and arabic types, 293 J. 115. 6d. 

+ Hiſt, chanc, 141. ; 1i 2 How- 


i 
| 


(which ſhews the number of undergraduates and bachelors of 
arts) has been nearly ment i in the greater * of both pe- 
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HowEveR, before this fund had worked itſelf clear, the un- 
happy deſolation, which overwhelmed the univerſity together 
with our church and monarchy, put a temporary ſtop, as was 
before obſerved, to the preſs. But when theſe matters began 
again to be looked into; when, on the zoth of June 1652, the 
old convocation houſe was ordered to be turned into a printing 
houſe, and the univerſity types, &c, to be there depoſited ; and 
when, in further conſequence of this reviving ſpirit, a new de- 
legacy of the preſs was appointed, 26 Mar. 1653; it appears, 
that about three years afterwards this ſchoolmoney (as it was 
called) was collected into a ſeparate account for the e time, 
in the year 1656; and in that year there were purchaſed from 
this fund three fonts, of ſaxon, of hebrew, and of arabic letter. 
And almoſt at the inftant of the reſtoration, 16 May 1660, it is 
declared in the regiſter, that by the ſtatutes of the univerſity, 
the overplus of the money collected for the maintenance and 
* repair of the ſchooles is to be imployed in ſetting up and 
*« maintaining a LEARNED TYPOGRAPHIE, AND NOE 
4 OTHERWAYES;” and therefore the convocation confirm the 
proceedings of their delegates, in allowing 140 J. of the faid 
money to Mr. Pococke for printing Ab. Pharagius, and 100 J. 
for Johannes Makla. And, finally, theſe ſums ſeem to be what 
is meant by the alias ſummas in eos uſus ſolvendas mentioned 
in the delegation of 1662 above cited. 


IT appears by the public accounts, that from the year 1656 
to 1697 (both incluſive). this collection amounted to 15674 J. 
17 5. 4 d. that is, upon an average, rather better than 373/. 
45. 2 d. per annum. From the year 1697 to the preſent time 
there is ho roll of accounts extant in the public archives: 
but we may fairly calculate that this income has been 
much the ſame as formerly ; eſpecially as the money collected 
for the unendowed lectures, and uſually paid to the proctors, 


Fiods. 
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riods, Yet, as the whole of this income is allotted in the fu 
place for repairs of the ſchools, and the ſavings only belong to 
the preſs, it is hard to aſcertain without proper lights what each 
on an average may amount to. But, to avoid all appearance of 
over-rating this fund, I will ſuppoſe there has annually been 
expended in repairs 173 J. 45. 2 d. which will leave 2001, per 
annum, clear money, for the uſe of the preſs. 


Uron this calculation the revenues of the preſs will appear 
to be as follows ; 


Baſkett's annual rent - - -* - 250 L. 
Savings from the theater eſtates - 5o/. 
Savings from the ſchoolmoney - 200 J. 


Total 500 J. per annum. 


Fy it be enquired, to what uſes of a printinghouſe can ſo: 
ample” revenues be applied, the anſwer to this queſtion is not 
the buſineſs of the writer of theſe papers, nor of any other 
fingle perſon. It muſt be the work of calm deliberation, and 
the reſult of the accumulated. wiſdom of a well conſtituted de- 
legacy ; re-examined perhaps and approved by that learned 
.public-ſpirited. body, the venerable houſe of convocation. But 
thus much is certain; that to apply them to any other uſes would 
be a very unwarrantable practice. Sums of money, thus ariſing 
from the privileges of a royal charter, or ſpecially appropriated 
by the expreſs directions of our great benefactor Sheldon, or, 
laſtly, raiſed by a voluntary impoſt of our own upon every mem-- 
ber of the univerſity, avowedly for this very purpoſe, ought in- 
honour and conſcience to be ſtrictly and properly applied: and: 
the literary world in general, the members of Oxford in parti- 
cular, have an intereſt in ſuch application, and ſhould reap what 
advantage would attend it“. Perhaps, among other ſchemes, it 


 ®. Theſe revenues are now regularly delegates to print biſhop Gibſon's codex, 
brought to account; and have enabled the the marmora OXONIERSI A, lard Clarendon's 
life, 
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might hereafter be propoſed, --- to allow ſome able overſeer an 
increaſe of ſalary, in lieu of the proportion per ſheet at preſent 
given; which is in many reſpects inconvenient : --- to ſupply 
the printinghouſe from time to time with the moſt elegant types 
of all ſizes and languages, from the beſt artiſts at home or abroad; 
and poſſibly to employ a peculiar founder, or at leaſt a graver of 
puncheons, under our own direction: to be conſtantly en- 
gaged in the publication of ſome latent manuſcript, or ſcarce 
and valuable author, with a competent gratuity to an able and 
learned editor; and to ſell the ſame for little more than the 
price of the paper, and the workmen's wages : --- to undertake 
at convenient times ſome ſplendid and beautiful editions, for the 
honour of the Oxford preſs ; not to be expoſed to ſale, but re- 
ſerved as preſents to illuſtrious ſtrangers, and as premiums for 
ſcholaſtic exerciſes, to kindle emulation in our youth : --- and 
laſtly, to allot one or two preſſes for the uſe of ſuch members of 
the univerſity, as ſhall be permitted to print thereat by the de- 
legates ; paying only the wages of the workmen, and engaging 
to ſell the ſame at a price to be fixed by thoſe delegates before- 
hand ; the author being allowed a reaſonable profit, in reward 
of his pains and learning. From theſe looſe hints a ſyſtem might 
perhaps be formed, which, by enhancing the elegance of print- 
ing, would do immediate honour to this ſeat of literature; and, 
by reducing the price of books, be a laſting. benefaction to 
learning. I own it ſeems to me a very narrow notion, and un- 
worthy the dignity of an univerſity, to conſider the preſs in a 
mere trading light, as an engine for raiſing money. Our royal 
and munificent patrons had views more noble, and more en- 
larged, when they armed us with theſe privileges, and endowed 
us with theſe revenues : views, that were well underſtood, and 
properly ſeconded, by our wiſe and diſintereſted Predeceſſors, 


life, Heath's notes on the Greek tragedians, of doctor Kennicote 8 collation of the He- 
4% Greek teſtament on a letter caſt on brew MSS of the bible (which has ſince 
purpoſe by Baſkerville, Hyde's re/igio vete= been ſo nobly ſeconded). and of contribu- 
rum Perſarum, Warton's Theocritus, and ting a large annual ſubſcription for that 
many other uſeful books: beſides that they purpoſe. 
tad the honour of being the firſt promoters 


when 
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when they ſubmitted to a perpetual tax for completing theſe 
generous deſigns. --- But I am inſenſibly wandering from the 
point in hand; the proſpect of what might be done being far 
more agreeable than of what is at preſent doing. 


THESE, fir, appear to me to be the 1MMEDIATE cauſes of 
the melancholy condition of our preſs ; the want of fated meet- 
ings, and a proper regiſter for buſineſs, among the delegates for 
printing; the keeping us in zgnorance of our own accounts, and 
of the privileges conferred upon the Oxford preſs; the /aying 
a/ide the ſtatutable office of architypographer, and employing a 
mere /abourer in his ſtead ; and, in conſequence of both, the 
ſhameful extravagance of our prices; and, laſtly, the non-applica- 
tion of the revenues appropriated to the maintenance of a learned 
preſs. But if we chuſe to go a ſtep higher, and ſearch into the 
ORIGINAL cauſe of all theſe miſcarriages, I fear it muſt be 
traced to the gradual and fatal consoLIDATI1ON of the delegacy 
of the preſs with the ſtated delegacy of accounts. For, ſo long 
as they were kept in any tolerable degree diſtinct, the buſineſs 
of the preſs was carried on without confuſion ; and, as one of 
theſe ſets of officers formed a conſtant check upon the other, 
ſhame and emulation (had there been no ſuperior motives) were 
ſufficient to deter them from groſs ignorance, or wiltul neglect, 
of their duty. 


AT the firſt inſtitution. of the delegacy for printing, 1 Apr. 
1633, there were no ſtated delegates of accounts ſubſiſting; and 
when theſe were originally conſtituted, 26 Jul. 1634, our only 
out of thirteen, (Fell, Smith, Baylie, and Turner,) were taken 
from the delegates of the preſs. During this adminiſtration. 
great advances were made towards the eſtabliſhment of a learned 
imprimerie ; till the general calamity of the times overturned. 


the univerſity and it's preſs together. 
Is 
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IN the delegation of the 26th of March, 16 5 3. (which, upon 
other accounts as well as this, is by much the beſt modelled of 
any) not one of the delegates of accounts is named to the care 
of the preſs. 


In that of the 22d of December, 1662, four out of the ſever 
named were indeed ſtated delegates of accounts; but then there 
were nine doctors and maſters beſides, in the latter ſtation, who 
had no concern with the preſs, and who formed a ſufficient 
check upon the other four. Theſe delegates found a conſider- 
able ſtock of types, &c, formerly purchaſed by the univerſity 
from the appropriated funds: yet the affair of a public preſs 
ſeems to have been much at a ſtand, for want of a convenient 
printinghouſe, till the erection of the theater by archbiſhop 
Sheldon ; which was in ſome meaſure owing to the inſtances 
of doctor Fell, and intended as much for typographical uſes, 
as for public ſolemnities. But when this edifice drew near to 
it's completion, in 1668, we find doctor Fell and his brother 
delegates extremely buſy in furniſhing and ſetting up the preſs; 
expending thereon in that and the three following years upwards 
of 2000 J. from the public fund, beſides near 1000 J. more laid 
out in repairs of the ſchools. 


In 1671 doctor Fell, ſoon after made biſhop of Oxfard, to- 
gether with fir Leoline Jenkins, fir Joſeph Williamſon, and 
doctor Yates, undertook the printing of bibles, &c, at the ſame 
rent as the ſtationers had before agreed for, but had ſeldom re- 
gularly paid. And from that time to 1691, a period of twenty 
years, the whole management of the preſs ſeems to have devol- 
ved on theſe gentlemen, and .principally biſhop Fell, the aca- 
demical ſurvivor, and his executors. This was the period of 
the greateſt glory that our Oxford preſs ever knew; and which 
eſtabliſhed that fund of reputation upon which it has principally 
ſubſiſted ever ſince. For this excellent prelate in general greatly 
reduced the price of books; of bibles, particularly, and teſta- 
ments, in ſome inſtances above an half; and annually himſelf 


publiſhed 
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publiſhed or reprinted ſome claſſic, or other valuable author, 
beſides the liberal encouragement he gave to men of genius and 
induſtry to undertake expenſive impreſſions. 


Bur, as every thing is ſaid to contain within itſelf the prin— 
ciples of it's own diſſolution, ſo perhaps it may be found that 
the biſhop's ſupereminent abilities have been the remote cauſe 
of the evils at preſent complained of. For a very long period of 
years the whole typographical care reſted principally upon his 
ſhoulders; and fo equal was he to the burthen, that all others 
were content to be mere ſpectators and filent admirers of his 
management. So that, though from time to time he was fur- 
niſhed with the public money, yet the office of the delegates, 
as inſpectors of the preſs, ſeems to have been totally ſuſpended. 
There are only the ſubſtitutions of two delegates, doctors Alle- 
{tree and Marſhall, in the compaſs of twenty years; between 
the finiſhing of the theater in the beginning of 1669, and the 
ſummer of 1688, which was two years after the death of biſhop 
Fell. And it is obſervable, that from the year 1676 the ex- 
penſes of the preſs have been intermixed with the vicechancellor's 
general accounts, ſo far as they appear in the archives, though 
the ſchoolmoney ſtill continued to be ſeparately accounted for. 
Perhaps the delegates of the preſs, then beginning to conſiſt 
principally (though not entirely) of ſuch as were delegates of 
accounts, and finding little or no employment in their typogra- 
phical character during the life of biſhop Fell, began to con- 
ſider themſelves merely as delegates of accounts, and thought it 
indifferent in what ſhape theſe expenſes were brought to account, 
provided they were accounted for at all. 


ABOur four years after the biſhop's deceaſe, his executors, 

4 Nov. 1690, made over to the univerſity, purſuant to his will, 
all his materials and ſtock in printing ; conſiſting among other 
things of «© puncheons and matrices for the printing of ſeveral, 
« if not all, tongues and languages.” And the delegacy of the 
preſs being now reduced, by death and ceſſion, to a very few, 
K k it 
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it was filled up by a new nomination, 22 Apr. 1691; x of the 
ſeven delegates then named being previouſly delegates of ac- 
counts. And, from this aera to 1748, we find no perſon (ex- 
_ cept two) admitted to the delegacy of the preſs, but ſuch as had 
either been previouſly, or elſe at the ſame time was made, a 
delegate alſo of accounts. 


HiTHERToO indeed there had ſtill been a few delegates of 
accounts, who had no connection with the preſs : for there were 
thirteen perſons, viz. nine doctors and four maſters, nominated 
to this truſt, immediately after the reſtoration, 16 Aug. 1660. 
But this number was gradually diminiſhed to eight, to which 
that of the preſs had been encreaſed from it's original number 
of ſeven; and in 1719 there ſtill remained one delegate of ac- 
counts, doctor Carter, who was not a delegate of the preſs ; as 
there was alſo doctor Dobſon in the liſt for printing, who had 
nothing to do with the accounts. But, upon doctor Charlett's 
death in 1722, thoſe two gentlemen were on the 1oth of De- 
cember interchangeably named to ſucceed him; doctor Carter 
in the delegacy of the preſs, and doctor Dobſon in that of ac- 
counts; whereby the two truſts were now totally conſolidated, 
and ſo continued for eleven ſubſequent nominations, and for up- 
wards of twenty five years, till the 2oth of April 1748; when, 
in the room of doctor Mather, doctor Conybeare was appointed 
' delegate of the preſs, and doctor Walker delegate of accounts. 


Ir we compare this hiſtorical deduction with the ſtate of 
printing in this univerſity, we ſhall find that the ſplendor of the 
Oxford preſs grew gradually fainter as the two delegacies ap- 
proached nearer together; till upon their entire conjunction in 
1722 it ſuffered a total eclipſe, from which it is now labouring 
to emerge. While the ſpirit and example of a Fell were re- 
membered and in ſome degree copied by an Aldrich, and 
others his ſucceſſors in the management of the learned preſs, 
it's reputation remained unclouded, and it's influence was ſtill 
extenſively beneficial to the literary world. But, fince it has 

| been 
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been eonfidered in no other view than as a branch of the vice- 
chancellor's accounts, give me leave to enquire, what works of 
erudition have been ſent abroad, or even aſſiſted and encouraged, 
at the public expenſe? To what typographical uſes have our 
ample revenues been applied? Has the preſs, or the public, 
been advantaged by the ſums that are annually raiſed from the 
privileges of our charters, the bounty of our benefactors, and 
our voluntary tax upon ourſelves? Does there even exiſt at this 
hour ſuch a thing as a learned preſs, according to the idea that 
was formerly conceived by Laud, and latterly exemplified by 
Fell ? Could this have been the caſe, had the care of this 
department been entruſted to ſeparate hands, accountable (as 
directed by convocation) to thoſe who have broken in upon their 
province, and who only account to themſelves? And is it not 
therefore evident, that the root of all theſe inconveniences is the 
fatal consoLIDATION of theſe two incompatible truſts ; which 
has removed that prudent guard provided by our wiſe predeceſ- 
ſors, and introduced that glaring abſurdity of making the ſame 
perſons at once both auditors and accountants ? 


GREAT however as theſe miſchiefs are, and now grown in- 
veterate by time, the remedy is ſtill eaſy and obvious. For if, 
by a declaratory ſupplemental ſtatute, the duty and powers of theſe 
delegates could be defined, or rather recognized ; if ſome regu- 
lation could be made for a fime and place of their meeting, for 
regiſtering their acts, and rendering them properly authentic; 
and, above all, if care could be taken to ſeparate, in future 
nominations, the #wo inconſiſtent truſts of the preſs and of ac- 
counts”; the delegates mult be then very deficient to themſelves 
and their conſtituents, if the CLARENDON printinghouſe does 
not ſpeedily revive the antient reputation of SHELDoN's theater. 


AND having thus, fir, diſcharged what I thought incumbent 
upon me, in laying before you and the univerſity the lights 


a All this is now provided for by a new ſtatute, See appendix, No 1. 
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which my office has afforded me with regard to the preſent con- 
dition of their learned preſs, I now take my leave of a ſubject, 
with which I have no farther concern, as a private man, than 
every other individual that feels for the reputation of the place. 
If you and the members of convocation ſhould eſteem it not 
worthy the public regard, I ſhall dutifully acquieſce in judg- 
ments much better than my own, and humbly beg pardon for 
having thought it ſo. 


SHOULD however the ſpirit of our predeceſſors again revive, 
and the care of a learned preſs be thought no diſgrace to a ſeat 
of learning, the compiler of theſe papers will rejoice to become 
an inſtrument in promoting ſo deſirable a work, by his utmoſt 
attention and diligence, which is all he can promiſe to contri- 
bute: if, on the other hand, his zeal has been judged too im- 
portunate, if his preſence may prove an obſtruction to any fu- 
ture ſchemes for the public good, he is ready (by the leave of 
convocation) to relinquiſh his truſt when called upon, with more 
- pleaſure than he ever accepted it: happy, if by either conti- 
nuing, or reſigning, he can in any degree promote the honor 
and peace of an univerſity, to which he has the ſtrongeſt obli- 
gations . 

I am, &c. 


ALL Souls COLLEGE :; 
21 May, 1757. 


»The author continued a delegate to the end of the year 1766; when he quitted | his 
f ether academical connections. 
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Ne I. 


The new Statute, paſſed in Convocation, Dec. 1757. 


De delegatorum preli nominatione & munere. 


NSUPER cum res typographica, quam in omne aevum hic loci fe- 

liciter adminiſtrandam fore ſperamus, melius per ſtatos et perpetuos 
delegatos expediatur, neque de hujuſmodi delegatorum nominatione et 
munere in hiſce ſtatutis ſatis proviſum eſſe videatur ; 5 


PLacvirt academiae ſtatuere et decernere ut vice-cancellarius et pro- 
curatores pro tempore exiſtentes, dominus doctor Niblett collegii Om- 
nium Animarum cuſtos, dominus doctor Leigh collegii Balliolenſis magiſ- 
ter, dominus doctor Purnell collegii Novi cuſtos, dominus doctor Jenner 
collegii divae Magdalenae praeſes, dominus doctor Blackſtone e collegio 
Ommum Animarum, ſimul cum magiſtro Owen e collegio Jeſu, magiſtro 
J. Bridle e collegio Novo, domino doctore Wyndham collegii Wadhamenſis 
cuſtode, in poſterum preli curam ſuſcipiant : qui, ut ſtati preli delegati, 
de negotiis ad rem typographicam ſpectantibus cum relatione ad domum 
convocationis deliberent et determinent; pecunias in eos uſus ſolvendas 
recipiant et erogent; et rationem quotannis reddant de hujuſmodi recep- 
tis et expenſis, quo tempore vice-cancellarius computum ſuum fecerit. Et 
ad hoc munus ſuſcipiendum ſinguli rite nominati ſe fide data univerſitati 
firmiter teneri noverint; et in ipſa convocatione, fi praeſentes fuerint, 
alioqui coram vice- cancellario, exigente ſeniore procuratore, juramentum 
praeſtabunt in haec verba — tu dabis fidem ad ea omnia quae ad preli 
delegatum pertinent ſedulo et fideliter exequenda. Q 

UOD 
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Quoy fi quos e ſtatis hiſce delegatis, aut eorum ſucceſſoribus, fatis 
concedere, vel alias univerſitate excedere, vel ſe cum conſenſu domus 
convocationis officio abdicare contingat, alu continuo in ipſorum locum 
ſubrogentur, e doctoribus cujuſcunque facultatis, vel magiſtris regenti- 
bus aut non regentibus, per vice-cancellarium et procuratores aut per 
majorem partem eorundem nominandi, et deinceps a domo convocationis 
approbandi. Et ut omnia in hoc negotio cautius fiant et integrius, 
hujuſmodi nominatio in frequenti convocatione domui ſignificetur, de- 
inde in proxima convocatione a domo approbanda ſeu improbanda pro- 
ponatur. 

HI autem delegati ad minimum quater in anno, nempe in ſecunda 
cujuſlibet pleni termini hebdomada, aut ſaepius, ſi ita negotia typogra- 
phica poſtulent, die et hora a vice- cancellario pridie conſtituendis, in 
typographeo Clarendoniano, aut (ſi de juſta cauſa ita expedire videbi- 
tur) in alio loco idoneo conveniant, de negotiis ad rem typographicam 
ſpectantibus conſulturi. Quicquid vero ipſis placuerit a regiſtrario uni- 
verſitatis regiſtro peculiari inſeratur. 


Dzx1que haec ſuper prelo delegatio in poſterum a delegatione ſuper 


compurtis ita diſcriminetur, ut non plures quam tres delegati computo- 
rum lint eodem tempore delegat! preli. 


. 
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Né II. 


ORDERS eſtabliſhed by the delegates, March 8, 1758, 
for regulating the prices of printing at the univerſity-preſs. 


I. 2 2 E general prices of printing, per ſheet, ſhall be regulated 
according to the table annexed, in the ſeveral ſized volumes, 
letters, and pages, therein expreſſed. | 


ExamyLE. A work printed in quarto, Engliſh letter, ſize Ne II, (containing 58 
letters in each line, and 46 lines in each page) will amount to 17 5. per ſheet, 


II. Ix all works, charged at more than 125. per ſheet, and amounting 
in the whole to ten pounds or upwards, an allowance after the rate of one 
ſhilling in the pound will be made to all graduates of the univerſity, 
printing bona fide at their own expenſe, and with the previous conſent 
of the delegates, 


ExaMPLE, A work of 50 folio ſheets in Great Primer, Ne I, will amount in 
general to 32 J. 105; but to a graduate, as aforeſaid, (a deduction being made 
of 325. 64.) it will amount to only 3o/. 17. 64. 


III. Tan number of letters in a line muſt be calculated by meaſuring 
to what number of lines in height the length of that line is equal, and 
then doubling that number of lines. 


ExaMPLE, The length of one line in Pica, Ne III, octavo, is equal to the 
height of 19 lines; therefore, by typographical computation, it contains 38 letters. 


IV. Tur length and number of lines muſt in general be computed 
according to a full page of letterpreſs, excluſive of the running-ttle, 
paging, direction-word, ſignatures, Oc. | 


BxamPLE. Proſe and verſe are moſt commonly printed at the fame rates; and 
no deduction is ever made for the blanks at the beginning and end of a book, 
chapter, paragraph, &c. 


V. Ir the work be printed with diſtances (or white ſpaces) ixſerted 
between the lines, the number of lines and letters ſhall be computed, as if 
the 
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tne page were printed cloſe ; and the fame allowance muſt be made in 
numbering the letters, though not the lines, when the diſtances are per- 
manent, being caſt upon the body of the types, and not inſerted occaſionally. 


EXAMPLE, Sixteen lines thus printed, with occaſional diſtances inſerted, (as 
in the preſent examp/-) will be equal in height, and muſt be allowed for as equal, 
to nineteen lines in the uſual way (as in the next example :) but, if the diſtances 
are permanent, they muſt be reckoned only as fixteen lines. Though, whatever 
be the number of lines, each line will ſtill contain the ſame number of letters. 


VI. War x works are printed on any other ſized page than is here 
ſpecified, if they contain about an equal number of letters with any of 
the examples given, they ſhall be paid for at the ſame price; if other- 
wiſe, in the ſame proportion; to be eſtimated by the overſeer of the 
preſs. ERR Le 


ExAaMPLE. A page Ne IV, duodecimo, in Long Primer, contains 34 lines 
(cach of 36 letters) amounting to 1224 letters; and a page containing 35 lines 
(each of 35 letters) will amount to 1225; the price therefore for both will be 
the ſame, wiz. 21 5. per ſheet. — But a page containing only zo lines (each of 
34 letters) amounts but to 1020, and will be charged only 185, 6 4. 


VII. In any other characters, beſides Roman, Italick, Saxon, and 
Black, the price muſt be firſt increaſed one half, and then a deduction 
muſt be made at the rate of 25. per ſheet from the whole. 


ExaMPLE. Ne II, quarto, Pica Roman, amounts to 205; but the ſame ſize in 
Pica Greek will amount to 28 5s, 


VIH. SMALL notes, or marginal references, will cauſe an addition of 
15. per ſheet. But if they amount, in general, to + of the page, or up- 
wards, the work muſt be paid for at a compound valuation, according 
to the reſpective quantities of text and notes; and ſixpence more. 


ExAM Y LE. If the ſize be Ne II, folio; 4 of which is text in Engliſh, and 4 
notes in Breviere; the text will amount to 125, being 3 of 163; and the notes 
to 95. 64, being 4 of 38s. And theſe ſums, together with ſixpence for the addi- 
tional trouble in adjuſting them, will make the total price 22 5. 


IX. Ir there be a conſiderable mixture of different characters in any 
work, the price mult be varied in proportion; to be eſtimated by the 
overſeer. 


ExamPLE. In No III, quarto, Pica letter, if 3 be Roman and ; Greek; the 
Roman will amount to 125, and the Greek to 65; in all 18s: no deduction 
being here allowed, (as in rule VII) on account of the additional trouble in mix- 


ing them, | 
X. IF 
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X. Ir the work be ſtill more complicated, or of any extraordinary 
nature, it mult be left to a ſpecial agreement with the overſeer of the 
preſs ; ſtill keeping the preceding regulations in view. 


ExamPLE. If, in N*I, octavo, ; be Pica Greek text; + Breviere Roman 
tranſlation ; and 3 Breviere, 4 Greek, : Roman, notes: the text in Roman 
would be $5. 3 4, therefore in Greek (by rule VII) is 115. 724; the tranſlation 
is 115. 94; and the notes in Roman would be 17s. 7; 4, therefore in the mix- 
ture (by rule IX) are 225. 0. The amount of all which (together with 1 s. 14, 
for adjuſting the tranſlation and notes to the text) is 46s. 6 d. per ſheet. 


XI. Any number of copies, from 250 to 500, ſhall be printed at 
theſe rates, without any farther demand on the editor, If only 250 be 
printed, an abatement will be made of 15. per ſheet: or, if more than 
500, then for every additional number, not exceeding 250 each, an 
addition muſt be made of 35. | | 


ExamMPLE. Ne IV, duodecimo, Small Pica, 250 copies, will amount to 175. 64; 


500 to 18s. 64; 750 to 215. 64; 1000 to 24s. 64: 620 are the ſame as 
750, and 800 as 1000, 


XII. Ir any material variations be made from the copy, after the 
preſs is ſet, an allowance muſt be made to the compoſitor for his addi- 
tional time and labour, to be eſtimated by the overſeer of the preſs. 


XIII. Ir any difference ſhould ariſe between the overſeer and the edi- 
tor, it ſhall be referred to and decided by the delegates at their next 
ſubſequent meeting. | 
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The ſeparate Applications gf, Individuals to the Treaſury for the 
Drawbacks upon Paper, according to the enſuing Atts of Par- 
liament, having been found inconvenient and ſubjef? to many 
Delays, the following Plan was ſettled in 1760 for the an- 1 
nual Payment of theſe Drawbacks to a Perſon authorized by 
the Vicechancellor to receive the fame ; which are afterwards | 
diſtributed among the Perſons reſpectively intitled thereto, ] ; 


na. <4 
* 


§. I. Stat. 10 Ann. Cap. 19. | 


LXIII. RO VIDE always, and be it enacted by the authority 
aforeſaid, that for the encouragement of learning, ſo much 
money as ſhall, from time to time, be paid for the duties granted by 
this act, for any quantities of paper, which, during the continuance of 
the ſaid duties, ſhall be uſed in the printing any books in the Latin, 
Greek, Oriental, or Northern languages, within the two univerſities of 
Oxford and Cambridge, or either of them, by permiſſion of the vice- 
chancellors of the ſame reſpeCtively, ſhall and may be drawn back and 
repaid in manner following; that 1s to ſay, the chief manager of the 
preſs in each of the ſaid univerſities, ſhall and may, from time to time, 
make proof by oath in writing before the vice chancellor (who is hereby 
impowered to adminiſter the ſame) expreſſing therein the kinds and 
quantities of the paper ſo uſed, and how much the duties thereof, pay- 
able by this act, doth amount to; which ſaid oath in writing being cer- 
tified by the ſaid vice chancellor, and produced to the lord treaſurer, or 
commiſſioners of the treaſury for the time being, the ſaid lord treaſurer, 
or commiſſioners of the treaſury for the time being, ſhall forthwith, from 
time to time, iſſue his or their orders or warrants to the reſpective com- 
miſſioners, who by this act are to manage the duties upon paper, to 
cauſe payment to be made of fo much money, as the duties payable by 
this act for the paper ſo uſed in the printing of the ſaid books in the ſaid 
univerſities, as aforeſaid, ſhall amount to; the ſame payment to be made 
(without fee or charge whatſoever, and without delay) to ſuch perſon or 
perſons as the ſaid reſpective vice chancellors ſhall authorize and appoint 
to receive the ſame, out of any of the duties upon paper ariſing by this 
act; any thing in this act contained to 5 notwithſtanding. 
2 §. 2. 
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8. 2. Stat. 12 Ann. fl. 2. cap. 9. 


XII. AnD it is hereby enacted by the authority aforeſaid, that all the 
ſeveral duties by this act impoſed, as aforeſaid, upon — paper of all forts 
— during the ſaid term or terms of years therein by this act granted, in 
all caſcs whatſoever (except where other proviſion or direction is ſpecially 
made or given by this act) ſhall be raiſed, levied, aſcertained, ſecured, 
collected, anſwered, and paid, by ſuch ways, means, and methods, and 
under ſuch penalties and forfeitures, and with the like diſcounts, allow- 
ances, exemptions, and drawbacks, and in ſuch manner and form, as are 
preſcribed by Stat. 10 Ann. cap. 19. 


| &. 3. Stat. 32 Geo. 2. cap. 10. 


VI. ProvipeD always, and be it enacted by the authority aforeſaid, 
that ſo much money as ſhall, from time to time, be paid for the duties 
granted by this or any former act or alis of parliament whatſoever, for any 
quantities of paper which ſhall be uſed in printing any books in the La- 
tin, Greek, Oriental, or Northern languages, within the two univerſities 
of Oxford or Cambridge, or either of them, by permiſſion of the vice- 
chancellor of the ſame reſpectively, ſhall and may be drawn back and 
repaid in ſuch manner as is preſcribed by Stat. 10 Ann. cap. 19, _ 


F. 4. ABSTRACT OF THE SEVERAL DUTIES PAYABLE UPON PAPER, 
COMMONLY USED FOR PRINTING, 


INLAND, at the Ex cis E Office. 


Sorts of Paper. | 10 Ann. c. 19. 12 Ann. fl. 2. c. 9. Total. | 


. 
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8. 5. Form of the Affidavit and Certificate. 


A. B. chief manager of the preſs in the univerſity of Oxford, maketh 
oath and faith, that the ſeveral quantities of paper, of the kinds and 
manufactures here-under expreſſed and ſpecified, have, between the 

day of in the year of our Lord one thouſand 
ſeven hundred and , and the day of 
in the year of our Lord one thouſand ſeven hundred and . 
been uſed at the public printing-houſe of the ſaid univerſity, in printing 
the ſeveral books in the ſeveral languages herein-under mentioned and 
expreſſed : and this deponent apprehends and believes, that the duties 


upon the ſaid paper, payable by the ſeveral acts of parliament reſpecting 
the ſame, amount to 


A. B. 
Sworn at Oxford the 


Day of ST © 1 
before me 
C. D. Vice-Chancellor. 


I do hereby certify the foregoing oath to the right honourable the lords 
commiſſioners of his majeſty's treaſury ; and alſo that the ſeveral books 
therein referred to were printed by the permiſſion of the vice-chancellor 
of the univerſity of Oxford for the time being. 


C. D. Vice-Chancellor. 


| Oxford, 
| 17 
Title of Book, | Language, Kind of Paper, | Quantity uſed, Where manufactured. | ene 
| | p "IF 14. "iſs 
| | - = | 
þ By Herodotus , . [Greek . . |Demy ſecond 30 Reams | Great Britain 8 ix 
| 
Somner's Lexicon Saxon Crown ſecond | 71: Reams | Great Britain 410 
| | 
1 
Hyde's Religio Oriental 7, | 
veterum Perſarum 5 and Latin | Holland royal fine | 56 Reams Nate . 24 9 
| | 
4 4 n 
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§. 6. Form of the Power of Attorney. 


Know all men by theſe preſents, that I C. D. vicechancellor of the 
univerſity of Oxford, have made, conſtituted, authorized, and appointed, 
and by theſe preſents do make, conſtitute, authorize and appoint, E. D. 
of the city of London, , my true and lawful attorney, to aſk, 
demand, and receive of the right honourable the lords commiſſioners of 
his majeſty's treaſury all ſuch and ſo much money as is directed by the 
ſeveral ſtatutes in this caſe made and provided to be drawn back and re- 
paid for the ſeveral quantities of paper, which have been or ſhall be uſed 
within the univerſity of Oxford in the printing of books in the Latin, 
Greck, Oriental, or Northern languages; and to give ſuch acquittances 
and receipts for the ſame as ſhall be neceſſary in that behalf: hereby 


ratifying and confirming whatſoever my ſaid attorney ſhall lawfully do in 
or about the premiſes. In witneſs whereof, &c. 


This power of attorney muſt be lodged in the office of the proper clerk of the 
treaſury; and he will from time to time, on producing the affidavit and cer- 
tificate above-mentioned, procure a warrant from the lords of the treaſury to 
the commiſſioners of exciſe or cuſtoms, or both; as the caſe may require: 
which warrant muſt be left with the ſecretary of the board to which it is 
directed. And then the commiſſioners will fign an order to their receiver to pay 
the money; which, after the order is entered with the ſecretary, will be paid 
at the receiver's office. N.B. All this is without fee or charge. 
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INTRODUCTION. 


HERE is no tranſaction in the antient part of our engliſh 

hiſtory more intereſting and important, than the riſe 
and progreſs, the gradual mutation, and final eſtabliſhment of 
the charters of liberties, emphatically ſtiled THE GREAT 
CHARTER and CHARTER OF THE FOREST ; and yet there is 
none that has been tranſmitted down to us with leſs accuracy 
and hiſtorical preciſion. There is not hitherto extant any full 
and correct copy of the charter granted by king John, M. Pine's 
engraving excepted, which, on account of the antiquity of it's 
character, is not fitted for general peruſal : and the charters of 
king Henry the third have always been printed, even in our 
ſtatute-books, not from the originals themſelves, but from an 
Inſpeximus of king Edward the firſt. This want of authentic 
materials, or neglect of recurring to ſuch as might be eafily 
had, (of which the foregoing are two very glaring inſtances) 
has often betrayed our very beſt hiſtorians and moſt painful 
antiquarians into groſs and palpable errors, as will in ſome 
meaſure appear from the following deduction ; to adjuſt and 
remedy which, as well as our remaining evidences and the 


diſtance of five centuries will allow, is the principal end of the 
preſent publication. 


Wuar therefore the reader may expect in the following 
ſheets is an authentic and correct edition of THE GREAT 
CHARTER and CHARTER OF THE FOREST, With ſome other 
auxiliary charters, ſtatutes, and corroborating inſtruments ; 
carefully printed from the originals themſelves, or (where thoſe 
are not at preſent in being) from cotemporary inrollments and 
records. And herein it will be proper to begin with the 
original articles or heads of agreement at the congreſs in 


M m 2 Runing- 


| 
| 
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Runingmede in the fifteenth year of king John, whereupon his 
great charter was founded ; and to trace them, through their 
ſeveral variations and amendments during the infancy of king 
Henry the third, to the dangers which they underwent and the 
timely ſupports which they received during his riper age; and at 
length to their final and peaceful eſtabliſhment in the twenty 
ninth year of king Edward the firſt. Theſe will be illuſtrated, 
in the following introductory diſcourſe, by ſuch facts and records 
as have fallen within the obſervation of the editor ; who hopes 
he ſhall be able to aſcertain the hiſtory of this intereſting branch 
of our laws with ſome little degree of exactneſs. But it is not 
in his preſent intention, nor (he fears) within the reach of his 
abilities, to give a full and explanatory comment on the matters 
contained in theſe charters. This, he hopes, and has reafon to 
believe, has long been meditated, and is in part already 
executed, by a gentleman whoſe learning, experience, and 
abilities are every way ſuited to the performance“: and is a 
work which, when properly executed, muſt include little leſs 
than a complete hiſtory of the feodal tenures, ſo far as they 
were received in this kingdom; together with an exact and 
comprehenſive view of our antient conſtitution in eccleſiaſtical 
matters as well as in civil government. 


W1TH regard to the original of THE GREAT CHARTER, 
Matthew Paris (or rather Roger Wendover®) hath recorded a 
tradition that it was formed upon the accidental diſcovery of 
that granted by king Henry the firſt. To this end he relates, 
that on the 20% of July 1213, when king John was abſolved at 
Wincheſter by archbiſhop Langton from the excommunication 
under which he laboured, he was ſworn to aboliſh ſuch laws as 


The perſon here hinted at was the late d The former part of the hiſtory which 
fir Martin Wright, formerly one of the juſtices goes under the name of Mathew Paris, to 


of the court of king's bench, and author of 
a moſt excellent treatiſe on tenures; who 
informed the editor, that he had made large 


collections with a view to the work above 


mentioned. 


the year 1235, is ſuppoſed to have been 
written by Roger Wendover ; though, in 
compliance with cuſtom, it will generally be 
here referred to as the work of Matthew 
Paris. 

Were 


4N:TR-OD UCONN, 28 ʒ 


were unjuſt, and to reſtore the good laws of king Edward; and 
that on the 4 of Auguſt following, in a council holden at S. 
Alban's, it was commanded on the part of the king that the 
laws of king Henry ſhould be obſerved. He farther relates, 
that * a meeting of the prelates and nobility at S. Paul's on 
the 25" of Auguſt the archbiſhop privately informed them, that 
he had found a certain charter of king Henry the firſt, by which 
(if they pleaſed) they might re-eſtabliſh their antient liberties : 

upon reading and underſtanding of which the barons, being 
greatly rejoiced, bound themſelves with an oath in the preſence 
of the archbiſhop, that whenever an opportunity offered they 
would contend for thoſe liberties even to death itſelf. The 
ſame charter, he tells us, was produced a twelve-month afterwards 
at the meeting of the earls and barons at S. Edmund's Bury ; 
where they all ſwore at the high altar to make war upon the 
king, if he refuſed to grant them the liberties therein contained: 
and that accordingly they demanded of their ſovereign a 
confirmation of that very charter, when they addreſſed him in 
a menacing manner at Chriſtmas following. He, laſtly, relates 
that the king, having obtained a reſpite till after Eaſter to 
conſider of their demands, deſired then to be informed what 
laws and liberties they were which they ſo earneſtly required ; 
whereupon they ſent him a ſchedule, partly conſiſting of the 
articles of king Henry's charter, and partly of other laws of king 
Edward, upon which he inſinuates that the great charter was 
afterwards formed. This traditional account has been adopted 


by all our modern hiſtorians; and from thence too fir Roger 
Twyſden“ apprehends, that this charter of king Henry the firſt 
may be called the baſis and unten of the ſubſequent great 


charter of liberties. 


Ir muſt be acknowleged, that very many of the articles, 


contained in the charter of king Henry the firſt, were in 
fubſtance afterwards repeated in that of king John; as will 


appear by a compariſon of the latter, in the preſent edition, 


© Lamb. Archaionom, 157. 
with 
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with the former as inſerted in the notes ©. 


Yet it cannot but 


ſeem very extraordinary, that fince Matthew Paris himſelf 


4 Matthew Paris has twice recited this 
charter of king Henry the firſt. (A. D. 1100 
and 1213.) There are alſo two copies of it 
entered in the red book of the exchequer at 
Weſtminſter, one of which is prefixed to 
king Henry's laws publiſhed by Lambard 
( Archaionom, 175.) and Wilkins, (LL. 
Anglo-Sax. 233.) It is likewiſe printed in 
Richard of Haguſtald's hiſtory of king Ste- 
phen, (310.) But the following copy is taken 
from the Textus Roffen}is publiſhed by Hearne ; 
Cc. 34. P. 51.) which is acknowleged to be 
the moſt antient of any, the book being com- 
piled by Ernulf Biſhop of Rocheſter, who 
died A. D. 1114. The proeme, as well as 
the concluſion, are materially different in the 
ſeveral copies we have of it; but the body 
of the charter is in moſt reſpects much the 
ſame. | 

Inſtitutiones Henrici regis. 

Anno Incarnationis dominice MCI Henricus 
filius Willelmi regis poſt obitum fratris ſui 
Willelmi Dei gratia rex Anglorum omnibus 
fidelibus ſalutem Sciatis me Dei miſericordia et 
communi conſilio baronum totius regni Anglie 
ejuſdem regem coronatum ¶ e Et quia regnum 
oppreſſum erat injuſtis exattionibus ego Dei 
reſpectu et amore quem erga vs habeo ſanctam 
Dei ecclefiam in primis liberam facio ita quod 
nec vendam nec ad firmam ponam nec mortuo 
archiepiſcopo five epiſcopo five ablate aliguid 
accipiam de dominico ecclefie vel de hominibus 
ejus donec ſucceſſor in eam ingrediatur Et omnes 
malas conſuetudines quibus regnum Anglie in- 
jute opprimebatur inde aufero quas malas con- 
ſuetudines ex parte hic pono Si quis baronum 
comitum meorum five aliorum qui de me tenent 
mortuusfuerit beres ſuus non redimet terram ſu- 
am ficut faciebat tempore fratris mei ſed juſta et 
legitima relevatione relevabit eam Similiter et 
homines baronum meorum juſta et legitima re- 
levalione relevabunt terras ſuas de dominis ſuis 
Et fs quis baronum wel aliorum hominum meo- 
rum filiam ſuam nuptum tradere voluerit ſrwe 
Ferorem ſive neptim five cognatam mecum inde 


loguat ur ſed negue ego aliguid de ſus pro hac 
licentia accipiam negue defendam ei quin. eam 
det excepto ft ea vellet jungere inimico meo Et 
fs mortuo barone ſive alio homine meo filia heres 
remanſerit illam dabo confilio baronum meorum 
cum terra ſua Et fi mortuo viro uxor ejus re- 
manſerit et fine liberis fuerit dotem ſuam et 
maritationem habebit et eam won dabo marito 
niſi ſecundum welle ſuum Si vero uxor cum li- 
beris remanſerit dotem quidem et maritationem 
habebit dum corpus ſuum legitime ſervaverit et 
eam non dabo nifi ſecundum velle ſuum Et 
terre et liberorum cuſtos erit five uxor five 
alius propinguarius gui juſtius efſe debeat Et 
precipio quod barenes mei fimiliter ſe contineant 
erga filios et filias vel uxores hominum ſuorum 
Monetagiam commune quod capiebatur per civi- 
tates et comitatus quod non fuit tempore regis 
Eduuardi hoc ne amodo fit omnino defends Si 
quis captus fuerit five monetarius ſive alius 
cum falſa moneta juſticia recta inde fiat Omnia 
placita et omnia debita que fratri meo debe- 
bantur condeno exceptis rectis firmis meis et 
exceptis illis que pacta erant pro aliorum here- 
ditatibus vel pro eis rebus que juſtius allis con- 
tingebant Et fi quis bereditate ſua aliguid 
pepigerat illud condono et omnes relevationes 
que pro rectis hereditatilus pate fuerant Et 
i quis baronum vel hominum meorum infirmabi- 
tur ficut ipſe dalit vel dare diſponet pecuniam 
ſuam ita datam eſſe concedo Quad ſi ipſe pre- 
ventus armis vel infirmitate pecuniam ſuam 
non dederit vel dare diſpoſuerit uxor ſua five 
liberi aut parentes et legitimi homines ejus eam 
pro anima jus dividant ficut eis melius viſum 
fuerit Si quis forisfecerit non dabit vadium 
in miſericordia pecunie ſicut facirbat tempore 
patris mei vel fratrit nei ſed ſecundum modum 
forisfatti ita emendabit ficut emendaſſet retro a 
tempore patris mei in tempore aliorum antece/- 
forum meorum Quod fs perfidie vel ſcrleris con- 
viftus fuerit ſicut juſtum fuerit fic emendet 
Mardra etiam retro ab ills die qua in regem 
corenatus fui omnia condono Et ea gue amodo 


fatta fuerint juſte emendentur ſecundum lagam 
regis 
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regis Eduuardi Foreſtas omni conſenſu baronum 
meorum in manu mea retinui ficut pater meus 
eas habuit Militibus qui per loricas terras 
ſuas defendunt terras dominicarum carrucarum 
Suarum quietas ab omnibus gildis et omni opere 
proprio dono meo concedo ut ficut tam magno 
allevamine alleviati fint ita ſe equis et armis 
bene inſtruant ad ſervitium meum et ad defen- 
ſionem regni mei Pacem firmam in toto regno 
neo pono et teneri amodo precipio Lagam Ed- 
uuardi regis vobis reddo cum illis emendationi- 
bus quibus pater neus eam emendavit conſilio 
baronum ſuorum Si quis aliguid de rebus meis 
del de rebus alicujus poſt obitum Willelmi regis 
fratris mei cepit totum cite fine emendatione 
reddatur et ſi quis inde aliguid retinuerit ille 
Super quem inventum fuerit michi graviter 
emendabit Teſtibus M. Lundonie epiſcopo et 
Gundulſo epiſcopo et Willilmo elefts epiſcopo 
et Henrico comite et Sim" comite et Waltero 
Giffardo et Rodberto de Mon furt et Rogero Bigoto 
et Henrico de Portu apud Londoniam quando 
Fui coronatus. 

To this it may not be amiſs to ſubjoin the 
charters of king Stephen and king Henry 
the ſecond, in order to throw together in one 
view the ſeveral grants of liberties which have 
been made by our antient monarchs, ſince 
the conqueſt and prior to the great charter of 
king John. Of king Stephen's there are two 
extant; one of which is ſaid, in a MS col- 
legion of charters by fir Symonds Dewes, 
Harl. MSS. num, 311. fol. 243.) to be en- 
tered” in the red book of the exchequer at 
Weſtminſter ; but upon a diligent ſearch was 
not to be met with therein: a copy of it 
however is preſerved in an antient MS in the 
Cotton library, (Claud. D. 2. fol. 75.) which 
is as follows; 

Stephanus Dei gratia rex Anglie juſticiariis 
vicecomitilus baronibus et omnibus miniſtris et 
fidelibus ſuis Francis et Anglicis ſalutem Sci- 
atis me concelſiſſè et preſenti carta confirmaſſe 
omnibus baronibus et hominibus meis de Anglia 
omnes libertates et bonas leges quas Henricas 
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informs us, that copies of king Henry the firſt's charter were 
ſent PCA. D. 1100} to all the counties in England, and 


rex Anglie avunculus meus eis dedit et conceſſit 
et omnes bonas leges et bonas conſuetudines eis 
concedo guas habuerunt tempore regis Edwardi 
Quare volo et firmiter precipio guod habeant 
et teneant omnes illas bonas leges et libertates 
de me et beredibus meis ipſi et heredes ſui libere 
quiete et plenarie et probibeo ne guis eis ſuper 
hiis moleſtiam vel impedimentum vel diminuti- 
onem faciat ſuper forisfattaram meam 7 eſte 
Witllielmo Martel apud London. 

The other, which chiefly reſpects eccleſia- 
ſtical matters, is ſomewhat longer; and is 
not only recited by Richard of Haguſtald, the 
hiſtorian of this prince, (314.) but the ori- 
ginal itſelf under ſeal was formerly in the 
hands of M. Hearne; (Not. ad Guil. Nero- 
brig. 711.) though what is now become of 
it is uncertain. The following is the copy 
which he gives of it, | 

Ego Stephanus Dei gratia afſenſu cleri et 
Populi in regem Anglorum eleftus et a Willelmo 
Cantuarienſi archiepiſcopo et ſane Romane ec- 
cleſie legato conſecratus et ab Innocentio ſane 
Romane ſedis pontifice poſtmodum confirmatus 
reſpectu et amore Dei ſunctam eccliſam liberam 
eſe concedo et debitam reverentiam illi confirmo 
Nichil me in ecileſia vel rebus eccleſtaſticis 
ſimoniace acturum vel permiſſurum eſſe promitto- 
Ecclefiaſticarum perſenarum et omnium cleri- 
corum et rerum eorum juſticiam et poteſtatem et 
diſtributiouem honorum eccleſiaſticorum in ma- 
nu epiſcoporum eſſe perhibeo et confirm Dig- 
nitates eccleſiarum privilegiis earum confir mas 
tas et conſuetudines earum antiquo tenore ha- 
bitas inviolate manere ſtatus et canceds Omnes 


ecclefiarum poſſeſſiones et tenuras guas die illa 
habuerunt qua Willelmus avus mens rex Ang!” 


uit vious et mortuns fine omnium calumpnian- 


tium reclamatione eis liberas et abſoelutas eſſe 
concedo Si guid vero de habitis vel pofſeſſis ante 
mortem ejuſdem regis guibus modo careat eccleſia 
acinceps repecierit indulgentie et diſpenſationi 
mee vel reſtituendum vel diſcutiendum reſerve 
Quecungque vero poſt mortem ipfius regis libera- 
litate regum largitione principum oblatione com- 

paratione 
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depoſited in the principal monaſteries; fince the ſame was 
expreſſly confirmed by his grandſon king Henry the ſecond, as 
appears from his charter below; and ſince the laws of king 


Henry the firſt were commanded to be obſerved by king John's 


own authority, on the 4 of Auguſt; this charter ſhould 
notwithſtanding have been ſo totally forgotten by all the 
prelates and barons aſſembled at S. Paul's, within three weeks 
afterwards, that it's diſcovery by the archbiſhop ſhould be a 
matter of ſuch novelty and triumph : nay, that the king 
himſelf, at Eaſter 1215, ſhould want information what thoſe 


paratione vel gualibet tranſmutatione fidelium 
eis colluta ſunt confirmo Pacem et juſticiam me 
in omnibus facturum et pro poſſe meo conſerva- 
turum eis promitto Foreſtas quas Willelmus rex 
avks meus et Willelmus ſecundus avunculus 
meus inſtituerunt et tenuerunt mihi reſervo 
Ceteras vero omnes quas Henricus rex ſuper- 
addidit eccleſiis et regno guietas reddo et conceas 
Si quis epiſcopus vel abbas vel alia eccleſraftica 
perſena ante mortem juam ſua rationabiter dij- 
tribuerit vel diftribuenda ſtatuerit firmum ma- 
nere concedo. Si vero morte preoccupatus fuerit 
pro ſalute anime ejus eccleſie conſilio eadem frat 
diftributio Dum vero ſedes propriis paſtoribus 
wacue fuerint ipſe et omnes earum puſſeſſiones in 
manu et cuſtedia clericorum vel proborum homi- 
num tjuſdem ecelefie committantur donec paſtor 
canonice ſubſtituatur Omnes exattiones et in- 
juſticias et meſcheningas five per vicecomites vel 
alios quofiibet male induftas funditus extirpo 
Bonas leges et antiguas et juſtas conſuetudines 
in murdris et placitis et aliis cauſis vbſervabo 
et obſerwari precipio et conſlituo Her vero om- 
nia concede et confirmo ſalva regia et juſta dig- 
nitate mea T. M. archiepiſcopo Cant” et H. archi- 
epiſcopo Roth" et H. epiſcops Mint' et R. epiſcopo 
Sar” et A. epiſcepo Linc' et E. epiſcopo Norwic® et 
S. epiſcepo Mirec et B. cpiſropo ſancti David et 
A. epiſcopo Ebr” et R. epiſcopo Abr* et R. epiſcopo 
Heref” et Jebanne epiſcopo Rouec et A. epiſcepo 
Carl" et R. Canc et H. ne" reg et R. de Fiſt 
et R. comite Gloer' et M. comite War' et R. 
comite Ceffr" et R. comite Wurioic' et Roberto 


de Ver et M. Glee” et B. filio Com' et R. de 
Oilli coneſt'ꝰ et Milleims Mart” et H. Big et 
V. de But et S. de Bellic dap" et W. de Al“ 
et Eud" Mart" Linc et R. de Ferr* et Willelmo 
Penr* et S. de ſancto Licio et W. de Albam' el 
P. filio Fol et H. de ſancto Clara et J. de La- 
ceio Apud Oxen' anno diminice incarnacions 
M. C. XXVII. in communi concilio. 

The charter of king Henry the ſecond is 
entered in the red book of the exchequer, 
from which the following copy is exactly 
printed; N 

Henricus Dei gratia rex Anglie dux Nor- 
mannie et Aguitanie comes Andegavie baroni- 
bus et fidelibus ſuis Francis et Anglicis ſalutem 
Sciatis me ad honorem Dei et ſancte eccleſie et 
pro communi emendatione totius regni mei concgſ- 
He et reddidiſſe et preſenti carta mea confirmaſſe 
Deo et ſancte eccleſie et omnibus comitibus et 
baronibus et omnibus hominibus meis omnes con- 
ſuetudines quas Henricus avus meus eis dedit et 
conceſit Similiter etiam omnes malas conſue- 
tudines quas ipſe delevit et remifit ega remitto et 
deleri concedo pro me et heredibus meis Quare 
velo et firmiter precipio quad ſancta eccleſia et 
omnes comites et barones et omnes mei homines 
omnes illas conſuetudines et donationes et liber- 
tates et liberas conſuetudines habeant et teneant 
libere et quiete bene et in pace et integre-de me 
et heredibus meis fibi et heredibus ſais ades li- 
bere et quiete et plenarie in omnibus ſicut rex 
Henricus avus mens eis dedit et conceſſit et carta 


| ſua confirmavit Teſte Ricardo de Luci. 
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laws and liberties were, that were then fo earneſtly demanded 
of him. Nor indeed, if this charter was thus uppermoſt in 
in the minds of the barons, can we at all account for their 
forgetfulneſs at the congreſs of Runingmede ; the name of king 
Henry the firſt not once occurring in the capitula, or rough 
draught, of the great charter, nor even in the charter itſelf. 
It is poſſible however that, though the circumſtances with 
which it is embelliſhed are very ſuſpicious and improbable, yet 
the ſtory itſelf may ſo far have a foundation in truth, that the 
recollection and remembrance of the charters, which the king's 
predeceſſors had granted, might ſuggeſt to the prelates and 
barons the propriety of demanding another ; and might teach 
them the greater expedience of having the liberties which they 
claimed openly ſet down in writing, than of relying on the 


general terms of the oath which the king had juſt taken at 
Wincheſter. 


For it is agreed by all our hiſtorians that the great charter of 
king John was for the moſt part compiled from the antient 
cuſtoms of the realm, or the laws of king Edward the confeſſor; 
by which they uſually mean the old common law, which was 
eſtabliſhed under our ſaxon princes, before the rigors of feodal 
tenure and other hardſhips were imported from the continent by 
the kings of the norman line. But the immediate occaſion of 
demanding a reſtitution and confirmation of theſe liberties, at 
this particular time, is ſomewhat difficult to be certainly known. 
Matthew Paris, we ſee, attributes it to the ſudden diſcovery of 
the long-loſt charter of king Henry the firſt. Knyghton, 
Hemingford, and Robert of Glouceſter agree in aſſerting that 
the king's inordinate debauchery was the cauſe of theſe civil 
diſſenſions; and the two former have given us a particular 
account of the plot laid by the king to vitiate the wife of 
Euſtace de Veſci, a principal baron of thoſe times, who thereupon 
(it is ſaid) ſtirred up the other barons to aſſert their liberties by 
force of arms. And this receives ſome countenance, not only 
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from the teſtimony of a cotemporary writer *, who informs us 

that the king had cauſed that nobleman and Robert Fitzwalter 

to be outlawed, had ſeiſed their lands, and had demoliſhed their 

_ caſtles; but alſo from a mandate, which was ſent by pope 

| Innocent the third to Euſtace de Veſci, 5 November 1214, and 
is preſerved in Rymer's Foedera*, requiring him to ceaſe from 
troubling the king by any farther confederacies or conſpiracies 
againſt him, ſince the differences between the kingdom and the 
prieſthood were now providentially allayed. But the annals of 
Waverly, (which are alſo apparently cotemporary with theſe 
tumults) beſides the oppreſſion and incontinence of the king 
himſelf, aſcribe the anger of the barons to the ill uſe which 
Peter biſhop of Wincheſter, who in 1213 * was conſtituted 
chief juſticiary, made of his newly acquired power during the 
abſence of king John in France. And this appears the more 
probable, becauſe the nobility were from the firſt extremely 
diſguſted at his promotion, taking it very ill that a foreigner 
ſhould be preferred above them all“; and becauſe in the great 
charter we find the power of the ehief juſticiary conſiderably 
curbed in many inftances, and a ſtrong innuendo given that the 
officers of juſtice had been deficient in the knowlege, or at 
leaſt in the obſervance, of the laws of the land. Poſſibly 
indeed theſe motives did all of them concur to animate the 
conduct of the diſcontented barons : domeſtic injuries received 
from the king in perſon, coupled with ſome groſs acts of 


© Ralph of Coggeſhale; who wrote a con- cronicam a captione ſancte crucis uſque ad an- 
tinuation of an ancient chronicle, which has zum undecimum Henrici regis iij filii regis Jo- 
never yet been printed in England. There hannis deſcrip/it. Two imperfect fragments 
are extant two MSS of this chronicle, which of this chronicle, from a MS in the library 
begins 4. D. 1066, and was originally com- of S. Victor at Paris, are printed in the fifth 
piled by Ralph Niger a monk of the abbey of volume of Yeterum Scriptorum et Monumen- 
Coggeſhale; one in the Cotton library, (/. torum Collectio by Martene and Durand. Par. 
. D. 10.) the other in the heralds' office 1729. fol. 801 & 871, 
among the duke of Norfolk's collection; f x Rym. 195. 
(numb. 11.) in both of which at the year * id. 181. 
1207 is the following entry: Obiit dominus n R. de Coggeſh, 
Thomas abba: vu de Cogeſt, cui ſucceſſit domi- 1 cap. 45+ 
nus Radulfus monachus ejuſdem loci, qui hae 
national 
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national oppreſſion by his miniſter, might whet their private 
reſentment as well as rouſe their public ſpirit, to demand a new 
ſecurity againſt ſuch tyrannical proceedings for the future, 


Bur whatever were the provocations that incited them, MAD. 214+ 
2 that a league of the barons was formed at S. Edmund's CH 
Bury ®, towards the cloſe of the year 1214, when they aſſembled 
together under pretence of devotion, and therefore. probably 
(as M. Carte has conjectured') on the 20 of November, 
which was S. Edmund's day. They there ſolemnly ſwore 
upon the high altar, to wage war with the king, and withdraw 
themſelves from his fealty, till he ſhould confirm by a charter 
under ſeal the ſeveral liberties which they demanded : and to 
that end they engaged to go in a body to the king immediately 
after Chriſtmas to make their requeſt in form, and in the mean 
time to provide themſelves with horſes and arms, that (in caſe 
he receded from his former engagements) they might compel 
him to give them ſatisfaction by attacking his caſtles, 


| 
ACCORDINGLY, on the day of the Epiphany *, they came þ 
to the king at London, in a manner that ſeemed to denounce f 
hoſtilities in caſe of oppoſition o, and demanded a confirmation 
of the liberties which they ſo often had claimed. John at firſt 
made a ſhew of reſiſtance, abſolutely refuſed their demands, 
and endeavoured to extort a promiſe from the barons that they 
would never renew this requeſt : but, finding them reſolute in | 
their purpoſe, he thought it beſt to gain time; and therefore N 


at length it was agreed that the king's anſwer ſhould be reſpited 
till the cloſe of Eaſter. 


Id the mean time both parties took their ſeveral meaſures to 6 
accompliſh the very different ends which they had in view. 
The king, in order to gain the churchmen to his intereſts, gave 


* Matth. Paris. m 1 Rym. 185. 
| 1 Hiſt. of Engl. 8 28. n Matth. Paris. 
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AD.1114, up by a charter (dated the 1 5® of January®) to all the monaſteries 


16 Fob, 
— 


and cathedrals in the kingdom the free right of electing their 
prelates, reſerving only the form of a conge d'elire beforehand, 
and of the royal aſſent afterwards ; but expreſſly declaring that, 
if both or either were arbitrarily withheld by the crown, 
the election notwithſtanding ſhould be valid . This charter 
he immediately tranſmitted to Rome by an agent of his, one 
W. Mauclere, who arrived there on the 17 of February. 
The barons alſo diſpatched Euſtace de Veſci, and one or two 
more, to make good their ſtory to the pope ; and to implore 
the interpoſition of his holineſs, as the feodal lord of the 
kingdom, in order to admoniſh and (if neceſſary) to compel 
his royal vaſal to the faithful obſervance of thoſe antient 
liberties, which had been. confirmed by the charters of his 
anceſtors, and the oath of the king himſelf. Theſe embaſſadors 
arrived at Rome on the 28 of February following . The king 
alſo, farther to inſure both himſelf and his poſſeſſions from 
violence, on the 2* of February © took upon him the croſs and 
vowed an expedition to the holy land againſt the infidels: it 
being, according to the romantic ſuperſtition of the times, to 
the higheſt degree profane and irreligious to offer any perſonal 
inſult to ſuch heroical votaries, or even to attack their property. 
But this fit of devotion, ariſing more from his apprehenſions 
than his zeal, proved very ineffectual to his purpoſes ; ſince 
archbiſhop Langton was, though ſecretly, at the head of the 
confederacy againſt him. 


Tur pope however, willing to favour his new vafal, (whoſe 
charter concerning elections he accepted very graciouſly, and 


a tranſcri 


© Matth. Paris. W. Thorn. 1 Rym. 198. 

P Ini Wilk. Concil. M. B. 545, there is 
of this charter from the regiſter 
of the church of Canterbury, dated 21 Nov. 


1214 ; about the ſame time that the king 


granted to the archbiſhop of Canterbury the 
entire and abſolute patronage of the biſhoprick 
of Rocheſter, (2 Pryn. Rec. 339.) It is poſ- 


ſible therefore that this grant, of 15 January, 
might be only a reſcaling or freſh promulga- 
tion of the former charter, for the purpoſe of 
rranſmitting it to the pope, | 
4 1 Rym. 184. 

r According to Matth. Paris,; but Matth. 
Weſtm. and T. Wykes ſay it was the 4** of 
March. 


con- 
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confirmed on the 30% of March *,) ſent letters to the biſhops 4. ns. 
and barons * dated the 190 of March, 1214; diſapproving of 22 
the conduct of the latter, in endeavouring to extort by force 
what they rather ſhould have requeſted with reverence, and 
exhorting the former to interpoſe their good offices, in order to 
preſerve the peace of the kingdom ; to which end he concluded 
with recommending it to the king to deal graciouſly with his 


nobles, and to grant them their juſt petitions. 


THESE letters did not arrive till after Eaſter, which happened 
this year on the 19* of April®, and was the time when the 
king had engaged to give in his anſwer to the barons. They 
therefore in the Eaſter-week, before the receipt of the pope's 
letters“, aſſembled at Stamford in Lincolnſhire with a numerous 
army of their dependants, among whom were reckoned no leſs 
than two thouſand knights; and from thence marched to 
Brackley in Northamptonſhire on Monday the 27* of April; 
the king being then about fifteen miles diſtant, at Oxford. 
Upon news of their approach the king ſent to them the 
archbiſhop, the earl of Pembroke, and ſome others, to learn 
an exact account of the laws and liberties which they required 
him to confirm: to which they replied by ſending a written 
ſchedule containing the whole of their demands, and ſubjoined; 
a .menace that, unleſs theſe were immediately granted. under 
ſeal, they would ſeiſe the king's caſtles and other poſſeſſions till 
they compelled him to do them juſtice. Ralph of Coggeſhale 
mentions this as the time of their producing the charter of 
Henry the firſt ; which was probably now appealed to by way 
of precedent, in order to demonſtrate to the king, that their 
demands were neither in ſubſtance nor in form ſo entirely new 
as he might chooſe to repreſent them. Matthew Paris relates, 
that the king received theſe overtures with great indignation, 
aſking why the barons did not alſo demand of him to ſurrender 
his kingdom, and proteſting with an oath that he never would 


* 1 Rym. 197, | Pufreſne. Gloſs, . Annus. 
t id. 198. Y Rym. 204. 0 | 
grant 
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grant ſuch liberties to them as muſt render himſelf a ſlave; and » 
he adds, that upon this meſſage being returned the barons kept 
no farther meaſures, but broke out into open war. But king 
John himſelf, in his account of theſe tranſactions to the pope " 
complains that the barons and even the prelates had paid no 
regard to his holineſs's letters; (which ſeem to have arrived 
during this fruitleſs negociation) nor to the pleas which he had 
alleged for his ſecurity, that the kingdom was now (by his late 
reſignation of his crown to the pope) become S. Peter's patrimony, 
and that he himſelf had taken the croſs for the holy land : he 
moreover declares, that he had offered to aboliſh all evil cuſtoms 
that had ariſen in his own time, or in the time of his brother 
king Richard, and to refer any grievances introduced in his 
father's reign to the advice and determination of his faithful 
ſubjects ; that at the inſtigation of the archbithop (who, till 
that ſhould be done, refuſed to excommunicate the inſurgents 
according to the pope's directions) he had diſmiſſed all the 
foreign mercenaries that were in his own army; and had 
afterwards by letters patent offered to refer all differences to 
the holy ſee and eight other arbitrators, four to be named by 
each party; or to the judgment of their own peers; or, laſtly, 


to the ſole judgment of the pope alone: but that the barons 
refuſed all propoſals of accommodation. 


THarT ſome credit may be given to this account, though 
proceeding from an intereſted party, is certain, becauſe the 
letters patent relating to the laſt offer are ſtill extant upon the 
rolls at the tower“, conceived in very ſimilar terms to thoſe of 

w 4 Rym. 200, 2 Prin. 345. ellgent ex parte ſua et dominum papam qui ſu- 


* Put. 16 Job. part. 1. n. 3. d. u. 2. perior erit ſupra eos et de hoc fecuritatem xis 
Rex omnibus ad quo littere preſent es perve- faciemus quam poterimus et quam debebinus 


| 
| 
| 
| 
| 


nerint ſalutem Sciatis nos conceſſiſſe baronibus 
noſtris qui contra nos ſunt quod nec eos nec homi- 
nes fuos capiemus nec diſſnifiemus nec ſuper eos 
fer vim vel per arma ibimus nifi per legem repni 
noſtri vel per judicium parium ſuorum in curia 
noſtra donec confideratio faaa fuerit- per 11ijor 


quos elegimus ex parte veſtra et per ii ijer quo 


per barones noſtres et interim volumus gued 
epiſcopi London Ngorn' Ceftrens Roffenſis et 
W. comes Nurenn' interim «os ſecures faciant 
de predictis et ſi forte contra aliguod interceptum 
Fuerit infra competens tempus per predictos octo 
emendetur Et in hujus &c eis fieri fecimus 
Apud Windeſorum x die Maii a. r. n. xvi". 


the 
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the thirty ninth chapter of the ſubſequent charter at Runingmede. Ae. 
But whether it was that the barons ſuſpected the king's ſincerity, 22 
or diſliked the umpirage of the holy ſee, they determined not to 
hazard by any treaty what they thought they were ſtrong enough 
to obtain by force; and accordingly now choſe them a general 
in form, namely Robert Fitzwalter beforementioned, whom 
they entitled the mareſcall of the army of God and of holy 
church. They next in the moſt ſolemn manner on the 5 of 
May, at Wallingford ?, diſclaimed all allegiance to the king, 
and were abſolved from their oath of fealty by one of the canons 
of Derham. Immediately after which they began their attack 
upon the king's caſtles; and, though they were repulſed at 
Northampton, yet the fortreſs of Bedford ſurrendered upon 
their firſt approach, and they took poſſeſſion of London without 


any oppoſition, by private agreement with the citizens, on 
Sunday the 24® of May *. 


Tux king, who had retired to Odiham in Hampſhire *, 
finding himſelf deſerted by almoſt all his followers, and that he 
had only ſeven lords who remained in his court“, was obliged 
to give way to the ſtorm ; and therefore diſpatched William 
Mareſcall earl of Pembroke to London, to inform the diſcon- 
tented barons that he was ready to comply with their demands, 
and to deſire that a place and time of meeting might be fixed 
for that purpoſe *. Accordingly a large meadow between 
Windſor and Stanes (about half way from Odiham to London) 
was appointed for the place of conference ; which meadow was 

_ denominated Runingmede or Runemede, ſignifying (according 
to Matthew of Weſtminſter) pratum conſilii, becauſe he ſays it 
had heretofore been frequently uſed for holding great councils 
of the realm: and the Tueſday in Whitſonweek, or q of June, 


y Chron. Dunſtapl. But Thomas Wal- 24"), ſay it was on Sunday the 37>, 
fingham (Upodigm. Neuftr. ) places this tranſ- s 1 Rym. 201. | 
action at Reading. d R. Coggeſh. | 
2 80 Matth. Paris; but the chronicle of Matth. Paris. | 2 
Dunſtaple and R. Coggeſhale, inſtead of the ; 


was 


296 en eren nene 


A.D.1215. was firſt agreed on as the time of the congreſs; for which 
—— purpoſe the king came to Merton in Surry the day deinen and 
there granted letters of ſafeconduct to the barons *. But the 
meeting was afterwards deferred tall the Maden following, and 
the ſafeconducts were continued to that time, the king being 
then at Windſor. On whch laſt mentioned day, being Trinity- 
Monday the 1 5* of June, the barons came to the place appointed 
in great numbers, and the king attended by a very few (and 
thoſe only ſeeming) friends from among the prelates and 
temporal lords. They encamped apart from each other“, like 
declared enemies, and then opened the conference, which laſted 


for ſeveral days and did not come to a concluſion till Friday the 
19® of June. 


WHen preliminaries were adjuſted, they firſt drew up certain 
articles or heads of agreement, which were afterwards to be 
reduced to the form of a charter; and to theſe the king athxed 
his great ſeal. A copy of theſe is entered in a book belonging 
to the archbiſhop's library at Lambeth®; from whence fir Henry 
ADD tranſcribed them into his Codex veterum legum, which 

1 by doctor Wilkins at the end of his Leges Anglo- 

. ane but the original articles themſelves are ſtill in being, 
Me eee, e. and from them the following copy is exactly printed. Theſe 
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Rex omnibus has literas inſpecturis ſalutem TFohanni de Ba/ingeburn Willielmo de Harecurt 
LEES 29422, e e, Sciatis quod ſuſcepimus in ſaltum cunductum Rogero de Nevill” Stephano Haringot' et Gan- 
5 2 * #5 * * Lo noſtrum omnes illos gui venient ex parte baronum frido de Marteny quod treuge predifte proro- 
— e 2. uſgue Stan' die Martis in ſeptim' Pentecoſies gate Junt a die Fovis in ſeptin' Pentecoſtes u- 
| Cntr Pas anno regni noſtri xwvijmo in eundo illuc et rede- que in diem Lune in craſtino Trinitatis mane 
| FAM gd rag undo et ibidem moram faciendo ad pacem faci- et guod treugas illas interim fideliter et firmiter 
a, th Hf? "al endam et firmandam inter nos et ipſos barones interim teneant nec malum vel dampnum eis vel 
A . Duret autem conductus iſtie uſque ad diem Joris aliquibus de ſuis inferant 7. R. apud Minde. 
proximo ſeguentem completum Et in bujus S forum x die Tunii anno ut ſupra. 
wobis mittimus T. meipſo apud Mereton viij die R. Coggeſh. 
Junii a. r. u. xvijmo. * 3 Selden. 1995. 
© Eod. Rotulo, membr. ead. » pag. 356, 
Mardatum eft comiti Sar" Savarico de Malo i pag. iii. 
Leone Ricardo filio Regis Willielmo Briterr“ 
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were formerly in the poſſeſſion of doctor Burnet biſhop of 42.55: 
Saliſbury ; who in his famous paſtoral letter, which was burnt — 


by the order of the houſe of commons, having vouched a par- 
ticular clauſe in them the exiſtence of which was doubted by 
ſome of his antagoniſts, the whole was thereupon printed 
(though ſomewhat incorrectly) from the Lambeth manuſcript, 
in the appendix to a tract of thoſe-times*. How the articles 
came to the biſhop's hands, he himſelf will beſt inform us!. 
From him they devolved to his ſon the late fir Thomas Burnet; 
and are now in the hands of David Mitchell, eſquire, the 
executor of Sir Thomas; who with the utmoſt politeneſs 


permitted the editor to correct the firſt quarto edition, as it 
came from the preſs, by this original“. 


THe articles are written on parchment, ten inches and three 
quarters broad, and twenty one inches and an half in length 
including the fold for receiving the label. To this label, 
which is alſo of parchment, is appendant the great ſeal of king 
John, of a whitiſh yellow wax and but little injured by time. 
It is repreſented (with the imperfections ſhaded) in the plate, 
page x, and the counterſeal in page xxiii. The articles are thus 
endorſed in a cotemporary hand, Articul: magne carte libertatum 


* This tract was entitled, Reflections „ withdrawn 


Among the writings he took 
tt upon the opinions of ſome modern divines 


te concerning the nature of government in 
general, and that of England in particular,” 
4 Lond. 1689. . g 
I Hiſtory of his own times. pag. 32. 
«© When archbiſhop Laud's impeachment 
„as brought to the lords“ bar, he appre- 
« hending how it would end ſent over 
„% Warncr biſhop of Rocheſter with the keys 
of his cloſet and cabinet, that he might 
% deftroy or put out of the way all papers 
« that might either hurt himſelf or any body 
«elſe. He was at work for three hours, 
« till upon Laud's being committed to the 
* black rod a meſſenger went over to ſeal 
* up his cloſet, who came after all was 


% away it is believed the original magna 
ce charta paſled by king John in the mead 


© near Stains was one. This was found 


mens Warner's papers by his executor; 


and that deſcended to his ſon and execu- 
& tor, colonel Lee, who” [by the interven- 
tion of M. Geddis, according to the author 
of the Reflections before mentioned] gave 
* it to me. So it is now in my hands; and 
e it came very fairly to me. For this con- 
e yeyance of it we have nothing but con- 
e jecture.“ 
m This very curious relique has ſince 
M. Mitchell's death been purchaſed of his 


daughter by earl Stanhope, and preſented 


to the Britiſh Muſeum. 
O 0 ſub 
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4D, .* rs. fu Agillo regis Johanms ; ; and they are in all reſpects legible and 


e perfect, except that in ſection 320 a few letters are worn out by 


the folding of the original, which are therefore here printed in 
italic characters. Though the hand is very much alike through- 
out the whole, yet it ſeems to be perceivable, that a few parts 
of it were written at ſome little interval of time from the reſt ; 
particularly after ſections 45 and 46, which compoſe each of 
them one ſhort line not extending the whole breadth of the 
parchment, the exception nz aliter, &c. is ſubjoined at the 
end of them in a more haſty hand, and connected to them by a 
kind of angular brace, as if added at the inſtance of the king's 
commiſſioners upon more mature deliberation. 


WHEN theſe articles were agreed upon and ſealed, the next 
employment ſeems to have been to reduce them to the form of a 
charter ; of which ſuch a number of originals were made that 
one was depoſited in every county, or at leaſt in every dioceſe “. 
Two, if not three of theſe originals are till exiſting : the two 
are in the Britiſh Muſeum, lately removed thither with the reſt 
of fir Robert Cotton's invaluable collection, from whence: M. 
Pine's engraved copy was taken ; and the third was collated by 


n Though the ſections are diſtinguiſhed 
in the original, yet they are not numbered; 
but the numeration is added in this edition 
both to this and the ſubſequent charters, 
for the more eaſy comparing of one with the 
other, as will be more fully explained in the 
ſequel, The reader is alſo deſired (once 
for all) to take notice that in the-printing 
both of this and the reſt, the originals have 
been literally and ſcrupulouſly copied even 
where there was an apparent error; to 
which, and not to the careleſſneſs of the 
preſs, muſt be attributed ſuch groſs faults 
as pubblice in page ix, fattim in page xiii, 
conceſſiſimus in page xxi, and the like. The 
editor however hath made no ſcruple to 


expreſs at full length all ſuch abbreviations 


in the originals, as are commonly known 


to thoſe who are converſant in records, or 
where the terminations of the words were 
ſufficiently aſcertained by the grammar and 
ſenſe of the context. Where they could not 
be ſo aſcertained, he hath left them abbre- 
viated as he found them, by adding a com- 
ma'or apoſtrophe at the end to denote the 
eliſion. To this account of, the method 
purſued in this work, with a view to pre- 
ſerve it's accuracy, may be alſo ſubjoined, 
that wherever any record is vouched in theſe 
notes, the ſame has been examined with 
the rolls at the tower by the editor himſelf, 
unleſs where ſome other book is expreſsly 
referred to as containing It. 
o R. Coggeſh. | 
o Chron. Dunſtapl. 


M. Tyrrel 
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M. Tyrrel 4 with Matthew Paris's copy about ſixty years ago, 4. 1215. 


being then in the archives of the dean and chapter of Saliſbury ; 
but, upon diligent enquiry made at that cathedral in April A. D. 
1759, nothing of this ſort could be found". There is alſo a 
pretty accurate french tranſlation of this charter among the 
records of France, probably carried over by prince Louis, which 
Dachierie has publiſhed in his Spricileginm*. The following 
edition * is carefully printed from M. Pine's engraving of the 
Cottonian original, with which it has been alſo compared. The 
original is in breadth fourteen inches and an half, and in length 
twenty inches and an half including the fold for the label; and 
was undoubtedly ſealed with the ſame ſeal as the articles, but 
the waxen impreſſion was melted and defaced by the unfortunate 


fire that happened A. D. 1731 *. 


Tur tranſpoſition of the parts of this charter, and alſo it's 
variations from the preceding articles, will be eafily found by 
the help of the numerals which the editor has added in the 
margin“. The moſt material alterations and additions are 


17 Joh, 
hn, — 


in chap. '1, the mention of the former charter for freedom of | 


4 2 Hiſt, of Engl. 821. and Append. . 

This was owing in part to the repairs 
then making in the library, which had 
thrown the books and MSS into ſome dil- 
order: but it 1s alſo ſaid, that thirty years 
ago this charter was miſſing, —The church 
of .Lincoln has been more fortunate in 
preſerving it's original charter, which was 
found among their records in 1763 by the 
learned doctor Richardſon : and he very 
obligingly tranſmitted to the editor it's va- 
_ rious readings, which differ in nothing ma- 
terial from the Cottonian originals. 

Kii. 573. 

t pag. x. 

u The other Cottonian original is much 
fairer than that under ſeal, from which 
M. Pine's engraving was taken; and having 
been collated, fince the firſt edition was 
publiſhed, by the obliging care of the learn- 


ed doctor Morton, ſecretary to the royal 
ſociety, and librarian of the Britiſh Muſe- 
um, the material various readings are in- 
ſerted in the preſent edition. Though it 
has at preſent no ſeal, yet the parchment 
has three ſlits at the bottom; one larger 


than the reſt in the middle, and two ſmaller 


on one fide of it, through which labels for 
ſeals have formerly paſſed ; which renders 
it not improbable, that this is the charter 
mentioned by M. Smith, in his preface to 
the catalogue of the Cotton MSS, (Oxon. 
1695.) which he had formerly ſeen, with 
the ſeals of ſome of the barons appendant 
to 1t, 

The common arabic ciphers mark the 
ſections of the charter itſelf in numerical or- 
der: the roman numeral letters diſtinguiſh 
the correſponding ſections of the preceding 
articles, upon which the charter was formed. 


O O 2 | | eccle- 
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8 eceleſiaſtical elections: - in chap. 2, the aſcertaining the als ? 
— pective reliefs of heirs :---in chap. 4, the puniſhment of 
miſbehaviour in ſuch officers as were entruſted by the king with 
the wardſhips of lands, and were accountable to the crown for 
the ſame ; as contradiſtinguiſhed from thoſe, to whom the king 
had abſolutely given or ſold ſuch wardſhips in chap. 6, the 
alteration of the directions concerning the marriage of heirs ; 
which in the articles is directed to be done by advice of the 
relations, but in the charter is ſoftened down to barely giving 
them notice :---in chap. 13. the confirmation of the liberties 
of all cities and boroughs in the kingdom, as well as thoſe of 
London :---the whole of chap. 14, concerning the manner of 
ſummoning a general council of the realm to aſſeſs aids and 
{cutages :---in chap. 19, the manner of adjourning the deter- 
mination of writs of aſſiſe:-the whole of chap. 21, concerning 
the amercements of earls and barons-:--- in chap. 26, the 
ſaving in favour of the reaſonable parts of the widow and 
children of the deceaſed : -- in chap. 27, the ſaving in favour 
of the debts of inteſtates :---in chap. 35, the aſcertaining of 
meaſures and weights -in chap. 41, the proviſion on behalf 
of alien enemies trading in England: -in chap. 42, the 
exception againſt priſoners, outlaws, &c :---in chap. 48, the 
information to be given to the king by the twelve knights, 
before they ſhould redreſs any grievances of the foreſt :---in 
chap. 52, the recognition of the king's right to the ſame privi- 
leges, in point of civil ſuits, as other cruſaders enjoyed, which 
in the articles is doubtfully exprefled ; and the abſolute reſpite 
of ſuch ſuits till he returned from the holy land, inſtead' of 
referring them to the archbiſhop and biſhops :---the whole of 
chap. 53, concerning the reſpite of deafforeſting the foreſts 
whch were afforeſted by the king's father or brother :---the 
whole of chap. 54, in reſtraint of the appeals of women :--- 
in chap. 56 and 57, the regulations with regard to the reſtitution 
of the Welſh whom the king himſelf had diſſeiſed, and the 
reſpite of thoſe diſſeiſed by his father and brother till his own 
return from the cruſade :---in chap. 58 and 59, the referring 
| the 
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the diſputes concerning the prince of Wales and king of Scots * 
to the judgment of their peers, inſtead of the archbiſhop and www 
the reſt :---in chap. 61. the aſcertaining the time for redreſs of 
grievances to forty days; and, towards the end, the omiſſion 
of ſpecifying the pope by name :---in chap. 62, the general 
pardon :---and the whole of chap. 63, containing the general 
recognition of liberties, and the mutual oaths of the king and 


barons. | 4 
AT the end of this charter mention is made of certain 14 
letters teſtimonial, which the archbiſhops, the legate, and = 
others, had framed by the king's command, concerning the . 
liberties and ſecurity thereby granted. A copy of theſe letters f 
reciting the charter at length is entered in the red book of the : 5 
exchequer at Weſtminſter; which has been carefully collated A 
by the editor, and the various readings of that entry are noted We 
at the bottom of the page. 4 


Tux twenty five barons elected by the reſt of the nobility, 
in purſuance of the charter, to be guardians of the liberties of 
their country, were theſe : the earls of Clare, Aubermale, 
Glouceſter, Wincheſter, Hereford, Roger Bigod of Norfolk, ö 
and Robert de Veer of 5 William Mareſcall “ the BY 
younger, Robert Fitzwalter, Gilbert de Clare, Euſtace de Veſci, 
the mayor of London, William de Mumbray or Mobray, 
Geoffrey de Say, Roger de Mumbezon, William de Huntingfeld, 
Robert de Ros, the conſtable of Cheſter, William de Aubenie, 170 
Richard de Perci, William Malet, John Fitzrobert, William y 


Matthew Paris makes William Mare- Edward the firſt; and they are alſo menti- 


ſcall the younger an earl, and inſtead of 
Roger de Mombezon gives us Roger de 
Munbray, and for William de Lanvaley 
ſuſtitutes Robert Delaval : but the names 
of theſe three barons, as here printed, are 
extant in the margin of a very antient copy 
of king John's charter among the Harleian 
MSS in the Britiſh Muſeum, (num. 746. 
fol. 64.) which ſcems of the age of king 


oned as parties to the convention entered. 


into at Runingmede. (ſee p. xxiv.) But the 
name of another of the barons in the Har- 
leian MS, Robert de Boys, not being in 
that convention, it is == printed Robert 
de Ros, according to the reading of Matth. 
Paris; and the rather, becauſe de Ros is a 
witneſs to the charters of 9 Hen, III. (ſee 
pag. liv, and Ixi.) 

de 


A.D. rs 
17 Job. 
8 
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de Lanvalay or „ Hugh Bigot, and Richard de Munt- 
fichet. 
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LY 


THERE was a circumſtance that attended the making of this 
charter that has not been commonly, if ever, taken notice of 
before. The archbiſhops of Canterbury and Dublin, with 
other biſhops, apprehending that by the generality of the 
proviſions in chap. 48 of the charter the very being of all foreſts 
might be endangered, entered a proteſt or certificate ; declaring 
that it was not the intention of the parties that the general 
words of the charter ſhould extend to aboliſh ſuch cuſtoms 
of the foreſts, without the exiſtence of which the foreſts them- 
ſelves could not be preſerved. This proteſt is entered on record 
in the tower of London“. | 


THe mention of theſe foreſt-claufes cannot but remind us of 
what Matthew Paris, or rather Roger Wendover, has ſo roundly 
aſſerted ; that king John granted a ſeparate charter containing 
the immunities of the foreſt, becauſe they were too bulky to be 
comprized in one and the ſame inſtrument with the other 
liberties. And he has accordingly very formally preſented us 
with king John's charter of the foreſt, agreeing in all material 
points with that of his ſon Henry the third; but which, there 
is reaſon ? to believe, never had any exiſtence but in the 
invention of that legendary monk, or elſe in ſome inaccurate 
regiſter which he copied ; in like manner as the great charter, 


* Clauſ. 17 Job. m. 27. d. et Duplicat. cjuſd. 
m. 21. d. 

Omnibus Chriſti fidelibus ad guos preſentes 
littere pervenerint S. Dei gratia Can archiepi/- 
copus locius Anglie primas et ſancte Romane ec- 
clofre carainalis et H. eadem gratia archiepiſco- 


pus Dublin” M. guogue London” P. Winton J. 
Ballen et Glaſton H. Lincoln M. Wygorn et 


comitatu per duodecim milites juratos de eoden 
comitatu qui debent eligi per prolos homines ei- 
dem comitatus et infra xl dies poſt inquifitionem 


Jattam penitus ita guod nunguam revecentur 


deleantur per eeſdem dum tamen dominus rex 
hoc prius ſciat Univerſitati veſtre notum fieri 
volumus quod articulus iſte ita intellectus fuit ex 
utrague parte guum de eo traftabatur et expreſ- 


IV. Coventr. ejuſdem gratie dono epiſcopi ſalu- 
tem in Domino Cum dominus rex conceſſerit 
et per cartam ſuam confirmaverit guod omnes 


ſus quad omnes conſuetudines ille remanere debent 
fine quibus fore/te ſervari non poſſint et hoc pre- 
ſentibus litteris proteſtamur. 


male conſuetudines de foreſtis et fareſtariis et 
eerum miniſiris flatim inguirantur in quolibet 


Y 2 Tyrr. 821. 


which 
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which he has given us, is eſſentially different from the originals 4. m1. 
in the Britiſh Muſeum, at Lincoln, and at Saliſbury *, and from AYP 


the entry in the red book of the exchequer. For, not to inſiſt on 
the ſmall ſize of the original charter itſelf *, there is no clauſe 
relating to the foreſt in the rough draught or capitula, but what is 
adopted and amplified in the great charter as granted by king 
John ; and ſurely there was ſufficient room in that draught to have 
inſerted other clauſes, if then in the contemplation of the parties. 
It is likewiſe remarkable. that the king and the pope, in their 
ſubſequent proceedings relative to this tranſaction, mention one 
charter only in the ſingular number. And indeed it would have 
been exceedingly abſurd to have loaded the great charter with 
any clauſes relating to the foreſt, if another diſtin& inſtrument 


had been then ſealed for the liberties of the foreſt only. We 


ſhall obſerve too in the ſequel of theſe enquiries, that theſe very 
clauſes were omitted, and the conſideration of them was ex- 
preſſly reſpited, in the firſt charter of king Henry the third; 
and that they afterwards formed a part of his ſeparate charter 
of the foreſt, which was ſettled with mature deliberation when 
the peace of the kingdom was reſtored : which charter of king 
Henry it is that Roger Wendover has fathered upon king John; 
though it contains (as will preſently be ſhewn) ſome internal 
evidence, which makes it almoſt impoſſible to ſuppoſe it 
older than the time of his ſon. But let us now return to the 
charter of Runingmede. 


THE barons were too ſenſible of the faithleſs temper of their 


monarch, to truſt only to ſeals and parchment, or even to his 


ſolemn oath ; but demanded alſo a real and ſubſtantial ſecurity 
for his performance of the articles of the charter ; nothing leſs 
than the cuſtody of the city and tower of London till the 15 
of Auguſt then next enſuing, and afterwards till the charter 
ſhould be carried into execution. To this the king alſo con- 
ſented, if compliance in his circumſtances may be called a con- 


* Hid. Append. . | See page 299. 
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IN this agreement there is notice taken of the writs then 
iſſued for chooſing the twelve knights, who, according to the 
tenor of the charter, ſhould aboliſh the evil cuſtoms which pre- 
vailed in the foreſts and other franchiſes. Theſe writs are on 
record in the tower*®, bearing date the 19 of June, on which 
day the peace was fully concluded*, and the king received the 


b R. Coggeſli. 

© page xxiv. 

4 Clauſe 17 Job. m. 27. d. et Duplicat. ejujd. 
m. 21. d. 

© Pat. 17 Job. m. 23. d. 

Rex vicecomiti foreſtariis warennariis cuſto- 
dibus ripariarum et omnibus ballivis ſuis in 
eodem comitatu ſalutem Sciatis pacem firman 
e reformatam per Dei gratiam inter nos et 
barones et liberos homines regui naſtri ſicut au- 
dire poteritis et inde per cartam noſtram quart 
inde fieri fecimus quam etiam legi publice prece- 
pimus per totum ballivamveſtram et firmiter teneri 
Volentes et diſtricte precipientes quod tu viceco- 
mes omnes de balliva tua ſecundum formam carte 
predife jurare facias xxv baronibus de quibus 
mentio fit in carta predidta ad mandatum eorun- 
dem vel majoris partis eorum coram ipfis vel illis 
guos ad hoc atornaverint per literas ſuas patentes 
et ad diem et locum quos ad hoc faciendum pre- 
fixerint dicti barones vel atornati ab eis ad hoc 
Folumus etiam et precipimus guod xii milites de 
comitatu tuo qui eligentur de ipſo comitatu in 
primo comitatu qui tenebitur poſt ſuſceptionem 
Hiterarum iftarum in partibus tuis jurent de in- 
quirendis gravis conſuetudinibus tam de viceco- 
mitibus quam eorum minifiris foreſtis foreſtariis 
wwarennis et warennariis ripariis et earum cuſto- 
Abus et eis delendis fieut in ipſa carta continetur 


Vos igitur omnes ſicut nos et henorem noftrum 
. diligitis et pacem regni noſtri omnia in carta 


contenta inviolabiliter obſervetis et ab omnibus 
olſervari faciatis ne pro defectu veſtri aut per 


excefſum veſirum pacem regni noftri guod Deu: 
avertat iterum turbari contingat Et tu viceco- 
mes pacem noſt ram per totam ballivam tuam cla- 
mari facias et firmiter teneri precipias Et in 
hujus &c polis mittimus Teſte meifſo apud Ru- 
nimed xix die Junii anno regni noſtri xwijmo , 
The chronicle of Dunſtaple expreſsly 
fixes the day of SS, Gervaſius and Protaſius, 
or 19" of June, for the day of completing 
the peace: and the following writ of the 


king himſelf, directed to the leaders of his 


own forces, ſtates the peace to have been 
concluded on the Friday after Trinity Sun- 
day, which was alſo the 19 of June, though 
by ſome overſight the writ itſelf is teſted 
on the 18; poſſibly by the clerk's miſta- 
king a v for an x, (xviij for ##iij) ſince 
the writ entered pang” 3 before it on 
the roll is teſted on the 230 of June. Sce 
note (1) below, 
Pat. 17 Job. n. 23. u. 111. 

Ker Stephans Harengod &c Stiatis quid 
firma pax facta eft per Dei gratiam inter nas «t 
barones noſtros die Veneris proxima paſt fe/tumn 
'fanfte Trinitatis apud Ranemed' prope Stanes ita 
guod earum bumagia eodem die ibidem cepimus 
Unge vobis mandamus firmiter precipientes guud 
cut nos et honorem noſtrum diligitis et pacem reg- 
ni noſtri ne ulterius turbetur guod nullum mali 
a cetero faciatis baronibus noſtris vel aliis ve! 
feeri permittatis occafione diſcordie prius orte in- 
ter nos et eos Mandamus etiam wobis quod de 
finibus et tenſeriis nobis factis occafrone illiu: 

diſcor- 
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homage of his barons. It therefore ſeems extremely probable, Ales 
that the ſeveral duplicates of the great charter, (of which we 
are told that one was lodged in every county and biſhopric® ) 
though bearing date on Monday the 15" of June, the firſt day 
of the congreſs, were not completed and ſealed till Friday the 
190 and then, having obtained the ſecurity which they ſo long 
had deſired, the barons renewed their profeſſions of duty by 
doing homage to their ſovereign, after which the aſſembly was 0 
diſſolved. But though the barons did not ſcruple to give the 7 
king this outward token of their allegiance, yet they ſomewhat 
unaccountably refuſed to certify it under their feals*, which 
could not but raiſe ſome ſuſpicions and jealouſies in the king. | 4 
He however proceeded to perform his part of the agreement 
with great apparent ſincerity : he continued encamped at Run- 
ingmede till Tueſday the 230 of June; and there not only iſſued 


writs to his engliſh officers to put a ſtop to all farther hoftilities, 1 
to ſet at liberty the priſoners, and to levy no farther contributi- : l 
ons, but alſo ſent directions to Hugh de Bova, a french exile* 6 


aiſcordie fi quid ſupereſt reddendum ultra pre- 
dictam diem Veneris nichil capiatis Et ſi guid 
poſt illum diem Veneris cepiſtis illud flatim red- 
datis Et corpora priſonum et obidum captorum 
et detentorum occaſione hujuſmodi guerre vel f- 
nium vel tenſeriarum prediftarum ſine dilatione 
deliberetis Hee omnia predicta ſicut corpus 
naſtrum diligitis faciatis Et in hujus Cc vo- 
bis mittimus Teſte neipſo apud Runemed“ 
xviij die Junii anno regni noſtri xvijo. 

The tenſeriae here ſpoken of were a kind 
of tax or military contribution ; and are twice 
mentioned as ſuch by Matth. Paris, in his life 
of William the twenty ſecond abbot of S. 
Albans, 

s R. Coggeſh. Chron. Dunſtapl. 

h This appears from a proteſt or certificate of 
the prelates entered on the rolls in the tower : 

Pat. 17 Jon. 8. $1.4 —© 

Omnibus Chriſti fidelibus &c Stephanus 
Dei gratia Cant” archiepiſcopus totius Anglie 
primas et ſancte Romane ecclefie cardinalisHen- 
ricus Dublin archiepiſcopus Willielmus London 
Petrus Winton" Faſcelinus Bathon” et Glaſton“ 


Hugo Lincoln Walterus Nigornienſit Willielmus 
Coventr* Ricardus Ciceſtr” epiſcopi et magifter 
Pandulfus domini pape ſubdiaconus et familiaris 
ſalutem Noverit univerſitas veſtra quod quando 
facta fuit pax inter dominum regem Jobannem 
et barones Anglie de diſcordia inter ecs orta 
idem barones nobis preſentibus et audientibus 
promiſerunt domino regi guod quamcungue ſecu- 
ritatem habere vellet ab eis de pace illa objer- 
vanda ipſi ei habere facerent preter caſtella et 
obfides Poftea vero quando dominus rex petlit 
ab eis ut talem cartam ei facerent Omnibus 
& Sciatis nos aſtrictos eſſe per ſacrament' 
et homagia domino noſtro Johanni regi An- 
glie de fide ei ſervanda de vita et menbris et 
terreno honore ſuo contra omnes homines qui 
vivere poſſint et mori et ad jura ſua et here- 
dum ſuorum et ad regnum ſuum cuſtodiendum 
et defendendum ipſi id facere noluerunt Et 
in hujus rei teſtimonium id ipſum per hoc ſerip- 
tum proteRamur, 
i See note (f) immediately preceding, 
* R. Coggeſh, 
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4.91215 and one of his foreign captains to convey his mercenary forces 
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home to their reſpective countries. After this he retired firſt 
to Odiham and then to Wincheſter ; where, by the advice of 

archbiſhop Langton and the barons, he on Saturday the 25 of 
June iſſued out writs to all the ſheriffs in England, and to the 
twelve knights elected in every county, directing them to com- 
pel all perſons to take the oath of obedience to the twenty five 
barons, which the charter had preſcribed; and, in default there- 
of, to ſeiſe their lands, tenements, and chattels into the king's 
hands, and to convert the latter into money towards the relief 
of the holy land *. 


BuT the king, who appears at firſt view of theſe conceſſions 
to have ſurrendered at diſcretion to his barons, in reality only 
diſfembled, in order to gain time to deceive them. Before the 
congreſs. at Runingmede he had written to the an account 
of the ſtraits to which he was reduced; and immediately after- 
wards (as may be collected from the event) he diſpatched a 
meſſenger to Rome with a copy of the charter which he had 
granted. Pope Innocent was not of a temper to put up with 


1 Pat. 17 Jab. m. 23. 1. 110. 
Rex Hugoni de Bora ſalutem Mandamus 
vabis quod in fide qua nobis tenemini non reti- 


neatis aliquem de militibus vel ſervientibus gui 


Fuerunt apud Dover ſed in patriam ſuam in 
pace fine dilatione ire faciatis Et in hujus 
e T. meipſo apud Runimed xxiij die Junii 
anno regni naſtri xvijm, 

m Pat. 17 Job. n. 21. u. 105. 

Rex wicecomiti Warewic et duodecim militi- 
tus eleftis in eodem comitatu ad inguirendum et 
delendum pravas cenſuetudines de wicecomiti- 
bus et eorum miniſtris fereſtis et foreftariis 
rarennis et warennariis ripariis et earum cuſ- 
todibus ſalutem Mandamus vobis quod ſtatin 
et fine dilatione ſaiſiatis in manum noftram ter- 
ras et tenementa et catalla omnium illorum de 
eomitatu Nareauic' gui jurare contraaixerint 
viginti quingue baronibus ſecundum forman 
contentam in carta neſtra de libertatibus vel eis 
guos ad hoc atornaverint Et fi jurare nolue- 


rint flatim poſt guindecim dies completes preter- 
quam terre et tenementa d catalla eerum in 
manu noſtra ſaiſita ſaiſita fuerint omnia catalla 
Sua vendi faciatis et denarias inde perceptos 
Salvo cuſtodiatis deputandes ſubfidis terre ſandte 
Terras autem et tenementa eorum in manu no 
tra teneatis guouſque juraverint Et hoc pro- 
viſum eff per judicium domini Cant” archiepi/- 
copi et baronum regni noſtri Et in hujus &c 
Teſte meipſo apud Winton" xxvij die Funii a. 
r. u. ij no. 

Idem mandatum eſt omnibus vicecomitibus 
Anglie. 

At the end of the great charter in Dachi- 
erie's Spicilegium before mentioned (xii. 573.) 
there is a french tranſlation of one of theſe 
writs, directed to the ſheriff of Suthantęſire, 
and dated. Odibaam, (i. e. Odiham) le vint 
et ſeptain jor de Fuig lan de mares regne dis et 


. 


any 
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any ſlight on his authority, which the whole of this tranſaction ab. . 
(conſidering the former applications of both parties to the holy ww 


ſee) appears very evidently to have been. He therefore on the 
24" of Auguſt ifſued out a thundering bulle®, which vacated the 
whole charter as unjuſt and obtained by compulſion, and pro- 
hibited the king to obſerve it or his barons to require ſuch ob- 
ſervance. This determination of the holy father was eagerly 
embraced by the king and his adherents; who now thought 
themſelves releaſed (ſuch was the logic, and ſuch the religion 
of the times) from every engagement into which they had 


entered, and empowered to trample on thoſe liberties which 
they had ſolemnly ſworn to maintain. 


Tu ſubſequent proceedings of the king and his barons 
being foreign to the purpoſe of this diſcourſe, (which is only to 
trace the hiſtory.and progreſs of the charters) it may ſuffice to 
obſerve in brief, that, the barons ſtill proving refractory, the 
pope excommunicated them, firſt generally, and afterwards 
ſpecially by name, as being worſe than the Saracens themſelves 
in obſtructing the king's expedition to the holy land: that the 
king hired a body of foreign troops, and gained ſuch advantages 


n This bulle, which is very long, ſtates 
the former reconciliation of king John to the 
holy ſee ; his ſurrender of his kingdoms, and 
becoming a vaſal to the pope ; his taking the 
croſs for the holy land; the pope's late inter- 
poſition as mediator ; the king's offer of a 
compromiſe ; the obſtinacy of the barons ; 
and the ſupineneſs of the biſhops ; and that 
therefore the king had been compelled to enter 
into a baſe and vile cumpoſition, to the great 
derogation of his rights and the honour of his 
crown ; and then proceeds in theſe words : 
Quia vero nobis a Domino diftum eft in propheta 
% Canftitui te ſuper gentes et regna ut evellas 
© ot deſtruas edifices et plantes”" itemque per 
alium prophetam ** Diſſelve colligationes im- 
* pictatis ſolve faſciculos deprimentes“ 
tante malignitatis audaciam diſſimulare nolentes 
in apoſtolice ſedis contemptum regalis juris diſ- 


Nos © 


Pp 2 


pendium Anglicane gentis opprobrium et grave 
periculum tatius negotii Crucifixi quod ubigue 
immineret niſi per authoritatem naſtram revo- 
carentur omnia que a tanto principe cruceſg- 
nato taliter ſunt extorta et ipſo volente ea ſer- 
vare ex parte Dei omnipotentis patris et filii 
er ſpiritus ſancti authoritate guogut apaſtelor um 
Jus Petri et Pauli ac noſtra de communi fra- 
trum neſtrorum conſilio compoſetionem hujuſmogi 
reprobamus penitus et damnamus ſub intermi- 
zatione anathbenatis prohibentes ne dictus rex 
eam obſervare preſumat aut barones cum com- 
plicibus ſuis ipſam exigant obſervari tam car- 
tam quam obligationes ſeu cautiones quecungue 


7 ip/a vel de ipſa ſunt facte irritantes penitus 


et caſſantes ut nullo unquam tempore aliguam 
habeant firmitatem Datam Anagnie nono calen- 
das Septembris pontificatus noſtri decimo oftavo, 
1 Rym, 204. 2 Pryn. 342. 


over 


49.1216. over his barons, that they had recourſe to the deſi perate expedi- 


— 


1 Hen. III. 
— 


allegiance to prince Louis, and made them ſwear fealty to king 


which was granted by his father, with ſuch alterations and 
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ent of calling over Louis, the eldeſt fon of king Philip the 
ſecond of France, to accept their allegiance : that he according 
landed in England on the 21* of May 1216, and reduced king 
John to great difficulties : but that in the midſt of theſe com- 
motions the king died unexpectedly on the 19 of October at 
Newark ; from whence his body was s carried to Worceſter, and 
there interred. 


His ſon Henry the third, being then only nine years old, 
was on the 28 of the ſame month crowned at Glouceſter by 
Gualo the pope's legate, in the preſence of a few ſpiritual and 
temporal lords who adhered to him. Among theſe the princi- 
pal was William Mareſcall earl of Pembroke, who was ſoon 
after* made guardian or protector of the king and kingdom, and 
immediately ſummoned a great council to meet at Briſtol on the 
114 of November ?, being the feſtival of S. Martin. At this 
council a vaſt concourſe of the prelates, nobility, and others 
attended ; and there the legate abſolved them all from their 


Henry: and the next day, being the 12 of November, the 
king by the advice of his council renewed the great charter 


amendments as the circumſtances of the times had made neceſ- 
N Fan 


M. Carte aſſerts, (2 Hiſt. 2, 3.) that he /alutem Multiplices vobis gratiarum referinits 


did not aſſume this title till the 29") of No- 


vember, or thereabouts; but the contrary is 


evident from the cloſe of the great charter 
granted at Briſtol, (ſee page xxxiv) wherein 
he is ſo ſtiled on the 1210. 
. . Þ 1 Leland, Collectan. 5 35. Ann. Waverl. 
Rob. Glouc. - | | 
1 An authentic account of all theſe tranſ- 
actions is preſerved upon record, in a letter 
from the king to the chief juſticiary of Ireland, 
of which the following is a faithful copy : 
Clauſ. 1 Hen. III. m. 14. d. et n. 25. d. 
Rex G. de Mariſt jufticiario ſus Hiternie 


nobis frignificaſtis 


actianes de bona et fideli ſervicio veſtro felicis 
memorie J. guondum regi. Anglie patri noſtro 
exhibito nobiſque exhibendo et de hiis que per 
fidelem noſtrum Radulfum de Norwic* clericum 
Cum igitur jubente ipſo 
cujus famulantur imperio mors et vita dominis 


el pater noſter ex bac luce feliciter migraverit 
cujus anima in celeſtibus collocetur vos ſcire vo- 


lumus quod celebratis ſolempniter ex more de- 
bito regalibus exeguiis in eccleſia beate Marie 
Wygorn' convenerunt apud Glouc' plures regni 
noſtri magnates epiſcopi abbates comites et la- 


rones qui patri noftro viventi ſemper aftiterunt 
fideliter 


INTRODUCTION. 309 


IT is ſomewhat ſurprizing that none of our hiſtorians, anti- 
quarians, or lawyers, that have fallen within the editor's obſer- 
vation, ſhould take any notice of this charter; except M. Tyrrel 
and M. Prynne, the former of whom ſeems to have had ſome 
imperfect notion that ſuch a one was at this time granted, though 
he ſometimes confounds it with that of king John, and at other 
times with the ſecond charter granted by this king in the ſuc- 
ceeding year“; and the latter once caſually refers by a marginal 
note* to a great charter granted in the firſt year of Henry the 
third. But it's exiſtence will not bear a diſpute, fince it is not 
only clearly referred to in the record juſt cited in the notes, but 
the original itſelf is luckily preſerved in the archives of the 


ideliter et devote et alii quamplurimi abi in 
eſto apoſtolorum Simonis et Jude in eccleſia 
beati Petri Glouc' applaudentibus clero et po- 
pulo per manus demini G. titulo ſantti Martini 
preſbyteri cardinalis et apaſtolice ſedis legati in 
Anglie et epiſcoporum tunc preſentium invocata 
Spiritas ſancti gratia puplice fuimus in regem 
Anglie inuncti et coronati fidelitate et homagio 
omnitum illurum nobis exhibitis Quad vobis ut 
fdeli noftro duximus intimandum ut de honore 
et ſucceſſu noftra felici gloriemini Sane cum 
audierimus indignationem guandam inter nc mo- 
ratum dominum patrem noſtrum et quoſdam no- 
biles regni aoftri exortam utrum cum cauſa vel 
' fine cauſa nos neſcimus fic agitatam extitiſſe et 
illam volumus imperpetuum aboleri et obliviſci 
quod nunguam menti noſtre adhereat et ut ce/- 
ſante cauſa ceſſet effeftus guicguid extiterit 
erga ipſum concepte indignationis parati ſumus 
et volumus pro viribus naſtris exfiare ſingulis 
prebendo quod ratio diftaverit cum ſubditorum 
conſilio et deletis de regno pravis conſuetudini- 
bus in libertatum et liberarum cenſuetudinem 
innovatione dies nobilium patrum noſtrorum re- 
formare gratioſes unicuique tribuendo guod fibi 
debebit cum ratione competere Ad hoc ſciatis 


guod cel:brato nuper conſilio apud Briſtoll' nbi 


convenerunt univerſi Anglie prelati tam epiſ- 
copi abbates quam priores et multi tam comites 
quam barones qui etiam univerſaliter fiaelita« 


tem nobis puflice facientes conceſſis eis lilerta- 
tibus et liberis conſuetudinibus ab eis prius poſ- 
tulatis et ipſis approbatis prompti et proni ad 
mandatum noſtrum in partes ſuas cum gaudio 
funt reverſs Speramus quidem et in Domino 
confidimus gued regni nofiri ftatus divina faci- 
ente clementia in melias commutalitur De 1+ 
mina regina  matre noſtra vel fratre noſtro 
mittendis in Hiberniam vadis reſpondemus quod 
habito conſilio fidelium noftrorum et aſſenſu gued 
nobis et commodo noſtro et regni noftri expetire 
viderimus faciemus Rogamus igitur dilectio- 
nem veſtram quatinus et fi bone memorie F. 
patri noſtro fideles extiteritis et devoti tanto 
nobis fideliores exiſtere curetis guanto ſcitis nos 


A. D. 1216. 
I Hen, III. 


— — 


auxilio et confilio veſtro in hac teneritate noſira 


plurimum indigere capientes fidelitatem de fins 
gulis Hibernie magnatibus et aliis qui notis 
ipſam facere tenentur Retinuimus adbuc no- 
biſcum Radulfum de Nortoic' ut de hiis et aliis 
per ipſum voluntatem noſtram plenius vobis fg - 
nificemus Volentes ut eiſdem vos et ceteri fide- 
les noſiri Hibernie gaudeatis libertatibus qua. 
fidelilus noſiris de regno Anglie conceſſimus et 
8 vobis concedemus et confirmabimus Teſte 

c. 

2 Tyrr. 828, 1103, 1117, Append. 
21. 3 Tyrr. Append, 17. | 

* 3 Rec. 94. 


cathe- 
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we cathedral at Durham, from which the following copy is * 


— tanken. 


Tus charter itſelf is in breadth ſeventeen inches, and in 
length from top to bottom ſomewhat more than ſixteen. It has 
two endorſements upon it: the one, Magna carta Henrici regis 
ij; the other, Carta Henrici regis de hbertatibus concęſſis homini- 
bus regni ſuis. It was ſealed, as itſelf informs us, with the ſeals 
of Gualo the legate and William earl of Pembroke ; king John's 
great ſeal having been loſt in paſſing the waſhes of Lincolnſhire, 
and no new ſeal being made for king Henry till two years after“. 
The labels remain to which theſe ſeals were affixed, but the im- 
preſſions themſelves are unfortunately loſt. 


Tur variations between this and the great charter of king 
John are very conſiderable, and may be exactly found by com- 
paring the ſeveral ſections of each, according to the numeration 
which the editor has added in the margin". The following are 

the moſt remarkable:---in chap. 1, the not mentioning the 

charter concerning eccleſiaſtical eleftions :---in chap. 3, the ad- 
ditions concerning the duration and the right of wardſhip: -in 
chap. 5, the indulgence to guardians, by only directing them to 
deliver up the land to their wards (when of age) in as good 
condition as they found it, not in as good as it would bear; and 
the extenſion of the ſame rule to the cuſtody of the temporalties 
of church-preferments :---in chap. 6, the ſtill farther encreaſe 
of the power of the lords with reſpect to the marriage of their 
wards, by making it no longer neceſſary even to apprize their 


g—— - - 
— 


.* 
# 
* 
1 
U 
" BY 
: 
1 
1% 
7 
=. 
42-4 
| * 
51 
70 
o 
iS 
* 
7 


* 
> 
* 
3 
- 
: 
. 
* 


t See page xxvi. The editor is obliged in the interim to uſe his predeceſſor's. The 
to doctor Dickens, prebendary of that church, editor has met with a patent of Richard 


and royal Profeſſor of Greek in the univerſity Cromwell, dated the 181 of November 1658, 
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of Oxford, and alſo to M. Bowlby the chap- 
terclerk, for their kind aſſiſtance in carefully 
collating his copy with the original at Dur- 
ham, | : 

u It has not, even in later times, been al- 
together unuſual for the ſucceſſor to defer ſor 
a while the making of a new great ſeal, and 


(eleven weeks after his protectorſhip com- 
menced) which was ſealed with Oliver's ſeal. 

Y In this inſtance, as in the former, the 
ciphers denote the ſections of the charter be- 
fore us in their own numerical order; the 


numeral letters diſtinguiſh the correſpondent 


ſections in king John's charter. 
rela- 
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relations of the intended marriage, but only 1 in general prohibit- A9. 1216, 


ing the diſparagement of the heir :---in chap. 7, the farther 
proviſions on behalf of widows claiming dower :---in chap. . 
the putting unwilling debtors upon the ſame footing, with reſ- 
pect to the remedy of their creditors, with thoſe that are actu- 
ally inſolvent :---and, immediately after, the total omiſſion of 
three chapters of king John's charter, (x, xi, xii,) concerning 
debts to Jews, ſcutages, and aids: alſo the omiſſion of two 
others, (xiv, xv,) concerning the manner and reaſons of levying 
ſuch aids and ſcutages and of another, (xxv,) concerning the 
farming of counties, hundreds, &c ; and again, of another, 
(xxvii,) concerning the diſpoſition of inteſtates eſtates :---in 
chap. 21 of king Henry's charter, the fixing a ſtated time 
wherein conſtables keeping caſtle-guard ſhould pay for the pro- 
viſions, &c, taken up for their uſe :---in chap. 23, the reducing 
to a certainty the hire of carriages taken by the king's purvey- 
ors : -the omiſſion of another chapter of king John's charter, 
(xlii,) concerning the general leave which was therein given to 
depart from or return to the realm ; and of another, (xlv,) con- 
cerning the making of judges and other officers out of ſuch only, 
as were ſkilled in the law of the land and defirous to obſerve it; 
and of another, (xlviii,) concerning the abolition of evil cuſ- 
toms relating to foreſts, warrens, ſheriffs, and rivers : ---the 
omiſſion of fix more, (xlix, I, li, lit, liii, Iv,) concerning the 
re-delivery of hoſtages, the ſending home the foreign mercena- 
ries, the reſtitution of ſuch engliſh ſubjects as had been diſſeiſed 
or eloigned by king John, or his father, or brother, the reſpite 
of de-afforeſting the new foreſts, the ſettling certain diſputed 
wardſhips of lands and religious houſes, and the adjuſting certain 
arbitrary fines and amercements ; all which were in ſome mea- 
ſure of a perſonal nature, and related principally to king John 
himſelf :---the omiſſion of three others, (lvii, lviii, lix,) con- 
cerning the reſtitution of the welſh ſubjects diſſeiſed or eloigned 
by king Henry the ſecond and king Richard the firſt, the mat- 

ters of Lewelin prince of Wales, and Alexander king of Scotland; 
which were temporary clauſes, and therefore improper to be 
| re- 
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renewed :---the omiflion of three more, (Ixi, Ixii, Ixiii,) con- 
cerning the election and powers of the twenty five barons, &c; 
which was probably occaſioned by a conviction how derogatory 
from the rights of the crown that ſingular proviſion was, and 
how unneceſſary to be renewed in regard to a young prince, of 
whom there was yet no reaſon to be jealous :---and, laſtly, the 
addition of chap. 42 in king Henry's charter, which firſt takes 
notice of almoſt all the omiſſions of a general nature above ſpe- 
cified, excepting thoſe for which ſome particular reaſon has been 
here aſſigned, and thoſe relating to inteſtacy and the making of 
judges, which are paſſed over in total filence ; and then ſtates 
the agreement of the prelates and barons to reſpite theſe matters 
of a weighty and dubious nature, till fuller deliberation could 
be had. This reſpite may be conſidered as a kind of an engage- 
ment on behalf of the infant king, that theſe articles ſhould be 
reviewed, and a new charter granted, whenever the public tran- 
quility was reſtored. 


31 2 


As ſoon as this charter was completed, we find the protector 
extremely active in inviting the abſent nobility to return to their 
allegiance, with a promiſe of abſolution for what was paſt“; 
ſince, however the king's father might have offended, the young 
prince (in whoſe name thoſe letters were in general iſſued) was 
certainly innocent of any crime*. And on the 6 of February 
following a duplicate of the ſame charter was tranſmitted to 
Ireland, under the ſeals of the legate and protector ?, for the 


Pat. 1 Hen. III. n. 12. d. extant in i Rym. ſalutem Fidelitatem veftram in Domino com- 


216, and Harl. MSS. numb. 86. 

* Licet bone memorie Fobannes pater no- 
ſter in aligus erga vos deliquerit ipfius delicti 
debemus efſe immunes nec delictum ſuum aligua- 
tenus nobis debet imputari —Tefle comite xwiij 
die Nevembris. Pat. 1 Hen. III. u. 16, cited 
in 1 Brad. Append. 166, 

Pat. 1 Hen, III. n. 13. 
. Rex archiepiſcopis epiſcopis abbatibus comiti- 
bus baronibas militibus et libere tenentibus et 
omnibus fidelibus ſuis per Hiberniam conſtitutis | 


fidelium noftrorum vobis mittimus fignatas ſigillis 


mendantes quam domino patri noſtro ſemper ex- 
hibuiſtis et nobis eftis diebus noſtris exhibitur! 
volumus quod in fignum fidelitatis veſtre tam 
preclare tam infignis libertatibus regno noſiro 
Anglie a patre et nobis conceſſis de gratia noſira 
et dono in regno noſtro Hibernie gauaeatis ci 
et veſtri heredes in perpetuum Quas di distinct 
in ſcriptum redactas de communi conſilio omniun 


domini noſtri G. apoſtolice ſedis legati et fielis 
#oftiri comitis M. Mareſc' rectoris noftri et regni 


8 
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benefit of the king's faithful ſubjects there; with ſome few 4.2. 1:16. 
alterations which the local neceſſities of that iſland required. www 


The original of this iriſh charter is not perhaps now extant ; 
but there is an antient entry of it in the red book of the exche- 
quer at Dublin, which M. Tyrrel appears to have been in ſome ' 
degree acquainted with“, and of which the various readings are 
given at the bottom of the page in the following edition“. 


On the 23* of June following writs were iſſued to the ſeveral 4b. 1. 


ſheriffs in England, commanding them to cauſe the charter of 
liberties to be publickly read in full county-court, and to ſee 
that the liberties therein contained were firmly obſerved in their 
bailiwicks. The inaccuracy with which theſe writs are entered 
on the roll might occaſion a doubt, (if the contrary were not 
extremely clear) whether Henry did not alſo at this time grant 
a charter of the foreſt, as well as a great charter of liberties ; 
for they ſpeak, in the beginning, of charters in the plural 
number, though, toward the end, of only one charter in the 
ſingular®. 

rofliri guia ſigillum nondum habuimus eaſdem 


proceſſu temporis de majori conſilio proprio figillo 
fignaturi Teſte apud Gli” ej die Februarii. 


and doctor Fletcher rector of S. Mary's, Dub- 
lin. It may ſeem ſomewhat ſingular, that, 
both in the original at Durham and this entry 


In like manner the charters of 9 Hen. III. 
were ſent to Ireland; as is conjectured from 
a letter to king Henry by the archbiſhop of 
Dublin, (3 Pryn. 64.) which mentions cartam 
weftram ad partes Hibernie nuper tranſmiſſam 
in qua non ſolum ecclefiis et ecclefraſticis viris 
ſet omnibus ſecularibus et mundanis antiquas 
acbitas et conſuetas libertates concefſiſtis et con- 
firmaſtis, This letter M. Prynne takes to have 
been written about the 9 Hen. III: yet as it 
has no date, and cartam is here ſpoken of in 
the ſingular number only, it is poſſible that 
this may refer to the tranſmiſſion of the charter 
now before us. 

* 2 Hiſt. of Engl. 828. 
Append. 17. 

The copy of this entry was taken and 
tranſmitted to the editor by the kind aſſiſtance 


3 Hiſt of Engl, 


of doctor Lyon prebendary of S. Patrick's, facias ob/ervari in balliva tua 


Qq 


at Dublin, a blank ſhould be left for the 
chriſtian names of two of the biſhops (of S. 
David's and Bangor) who were preſent 
at the granting of this charter. But as the 
ſcribe was probably an Engliſhman, and the 
names of the prelates were pure Welſh, Jor- 
werth being then biſhop of S. David's, and 
Cadwgan biſhop of Bangor, (Godw. de Prae- 
ſul. edit. Richardſon.) it may in ſome ſort 
account for the omiſſion. 

d Clauſ. 1 Hen. III. m. to. 4. 

Rex wvicecomiti Vigorn' ſalutem Precipi- 
mus tibi quod die et loco comitatui tui legi fa- 
cias cartas libertatum quas baronibus et emni- 
bus aliis de regno neſiro per commune concilius: 
regni noſiri conceſſimus et quam dominus [ceatus 


 figillo ſus confirmavit et libertates in carta 


Na contentas omnibus fidelibus noſtris firmi:er 
Duia very 
nondu 


A D. 1217. 
1 Hen. III. 
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IT is not to our purpoſe to recount the other tranſactions of 
this ſummer, whereof our hiſtories in general are full. We 
have only to remark, that prince Louis, after a ſeries of ill ſuc- 
ceſs, was conſtrained to make peace with king Henry ; and to 
that purpoſe a congreſs was held in a little ifland of the Thames 
adjoining to Kingſton in Surry on the 11" of September*. This 
congreſs was probably not finiſhed till the 13, being Holyrood- 
eve, which Matthew of Weſtminſter and Ralph of Coggeſhale 


have fixed for the time of concluding the treaty. The articles 


of peace (dated on the 11" of September at Lameth) are extant 
in the collections of Rymer®, Dachierie®, and alſo of Martene 
and Durand, whoſe copy conſiderably differs from the others ; 
particularly in the inſertion of this remarkable article, that 
prince Louis ſhould reſtore to the king, among other writings 
and records, the charters of liberties granted by king John*. 
Theſe writings and records had probably been placed in his hands 
by the diſcontented barons ; nor is it an extravagant conjecture 
to ſuppoſe, that the capitula of king John's charter were among 
them, and that, as this tranſaction was brought to a period at 
Lambeth, they thence came to be depoſited in the archiepiſcopal 


library there. 


IT is obſervable that in this treaty, of the 11® of September, 
there does not appear to have been any oath or engagement on the 
part of the king to confirm the charter of his father; which moſt 
of the monaſtic writers have ſtated as a principal part of it, pro- 
bably confounding this with the enſuing congreſs which was 
held on the 23% For, the treaty of peace being ratified, the 
king on the 14® of September granted letters of protection and 
ſafeconduct to prince Louis dated at Kingeſton®, and others on 


nondum Fc Teſte comite apud Certes' xxiij cartas faftas de libertatibus tempore regis Jo- 
die Junii. hannis a P. Rumougrend, [perhaps, ad Patrum 


< Liber de antiqu. leg. London. 38. 6. Runingmed'] et omnia alia ſcripta de ſcaccario 
4 1 Foed. 221. guod habet bona fide, 1 Theſaur. nov, Anec- 


* 20 Sept. apud Lamech. g Spicil. 171. dot. $58. 
lem dominus Lodoticus reddat domino * Pat. 1 Hen, III. n.8, mn. 3. printed in 
regi rotulos de ſeaccarie, cartas Fudeorum, et 1 Rym. 222. 
the 
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the 19" to his adherents dated at Mereton “, in Surry. At the 4 2. 117. | 
latter of which places the manuſcript chronicle of the city of — 
London] informs us that a ſecond congreſs was held on the 239% 
of September, at which were preſent the legate, prince Louis, 
almoſt all the nobility of England, the count of Bretagne, and 
many others of the French; that king Henry there granted to 
his ſubjects a new charter of liberties with ſeveral additions and 
improvements, which was then ſealed with the ſeals of the legate 
and William Mareſcall the elder, but was afterwards renewed F 
and ſealed with the king's own ſeal in the ninth year of his reign; ' 1 
and that at the ſame time the king granted alſo a charter of the i 
foreſt; for which two charters the whole kingdom gave him a | 


fifteenth part of their moveables, 


New as this account may appear and unnoticed by all our ö 
hiſtorians, except very imperfectly by Tyrrel*, it is however 
inconteſtably confirmed by the original charter itſelf now pre- q 
ſerved. in the Bodleian library at Oxford; from which the 4 
following copy is very carefully and exactly printed. This 
charter is in breadth ſeventeen inches, and in length (including 4 
the fold for the label) twenty three. It has the following en- 
dorſement on it in a cotemporary hand, Magna Carta Caps. 1 


h Pat. 1 Hen. III. m. z. ibid. 
i This chronicle is preſerved at the town - 
clerk's office in a book entitled Liber de anti- 
guis legibus ; which (in fol. 38. b.) has the 
following Paſſage ; A. D. MCCXV1I Iij idus 
| Septemiris fatta eff pax &c apud Kingſton , . 
. Poſtea ix hal. Octobris venerunt apud Mer- 
ten dominus legatus dominas Lodewycus et omnes 
fere magnates Anglie comes Brit" et multi alii 
de Francia ubi eſt firmata et pax inter ipſos 
4 © « +» » Dominus vero rex Anglie conceſſit et 
carta ſua confirmavit omnibus liberis vominibus 
regni ſui omnes libertates et liberas conſuetu- 
dines guas habuerunt tempore predecefſorunm 
ſuorum regum Anglie cum augmentatione ali- 
arum libertatum in predifta carta contentarum 


Que guidem carta quia dominus rex nullum 


proprium figillum tunc temporis habuit propter 1 


minorem etatem ſigillata fuit figillo predicti 
legati et ſigills Millielmi Mareſcalli Anglie ſe- 
moris rettoris predicti regis et regni ſui Dita 
vero carta paſtea anno regni predicti regis nono 
uit renovata et ſigillo ſuo proprio figillata Et 
tunc temporis idem rex fecit cis cartam de fo- 
reſta per quam multum ſurrunt alleviati de 
gravamine et moleſtia Nam antea gquililet ho- 
mo pro una fera capta fuit oculis vel vita pri- 
watus gui poſtea pro tali tranſgreſſione fuerunt 
tantummodo incarcerati et graviter redempti 


Pro predictis vero cartis dedit univerſitas regni 


Anglie tam clerici quam laici ditts regi quintam 
decimam partem omnium mobilium ſuorum, 
k 2 Hiſt. of Engl, 828, 
page xxxv. 


b Q q 2 XU} 
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A. P. 11. xnif de Lane. te. which ſeems to have been a mark denoting the 


1 Hen. III. 
— — 


capſule or drawer, wherein it was depoſited at the abbey of 
Glouceſter, to which religious houſe it is thought to have once 
belonged. In a ſomewhat later but very antient hand it is alſo 
thus endorſed, Carta H. regis de libertatibus magne carte H. reg. 
avi noftri. Regiftratur W . . . . at. There ſtill remain affixed 
to it by parchment labels the ſeals of Gualo the legate and 
William Mareſcall earl of Pembroke, the former in white wax, 
the latter in green; both which are exhibited with their ſeveral 
imperfections in the plate, page xxxiv * 


THe variations of this charter from the preceding one, of 
the 12 of November 1216, will be found in the ſame manner 
as before; by comparing the ſeveral ſections or chapters, which 
are marked with ciphers in numerical order, with the correſ- 
ponding ſections of the other, referred to by the numeral letters. 


The principal are theſe :---in chap. 


7. the additional clauſes 


allowing widows to remain in the capital meſſuage, and to have 


m This invaluable piece of antiquity was 


bequeathed (among others) to the univerſity 
of Oxford by the late reverend Richard Fur- 
ney, M. A. archdeacon of Surrey. And it 
were much to be wiſhed that all gentlemen, 
who are poſſeſſed of fimilar curioſities, would 
follow fo laudable an example, by placing 
tkem in ſome public repoſitory. The collec- 
ting and hoarding of antiquities, which, when 
confined to private amuſement and ſelf-ſatif- 
faction only, are too juſtly the object of ridi- 
cule, would then be of ſingular advantage to 
the public. However, we may congratulate 
the preſent age on the proſpect there is of 
ſeeing the paths to theſe hidden treaſures made 
ſufticiently eaſy and commodious, not only 
by the immenſe fund of antient learning which 
the wiſdom of the legiſlature has amaſſed to- 

gether and depoſited in the Britiſh Muſeum ; 
but, alſo by a plan which has long employed 


the attention of the noble and honourable. 


truſtees of the Radcliffe library in Oxford, for 
transferring to that auguſt edifice all the MSS 


which are at preſent the property of the uni- 
verſity, and appropriating it for the future to 
the reception of MSS only : a defign, which 
will exhibit in one view, and preſerve with 
the utmoſt ſecurity, that ineſtimable treaſure 
which now lies inconvenient]y diſperſed ; will 
give room for the daily acceſſions of printed | 
books to the Bodleian library; will perpetuate, 
by a proper arrangement, the memory of for- 
mer benefaQors to letters, and be the means 
of exciting new ones ; and will in the end do 
the higheſt honour to the name of the muni- 
ficent founder, by ſtamping a peculiar and 
moſt uſeful character of its own on that noble 
ſtructure, which it ever muſt want if conſider- 
ed only as a ſupplement to former libraries. 
How far this plan will be adopted, is not 
kitherto fully determined; yet it cannot but 
ſeem an auſpicious omen, that the ample firſt- 
fruits of doctor Radcliffe's endowment have 


been lately applied with the utmoſt propriety 


to the purchaſe of M. Fraſer's very curious 


and numerous collection of oriental MSS. 


their 
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their eſtovers, during their quarentine; and fixing their dower 4. 12:7. 
in general to be the third part of their huſband's lands :---in "OTE 
chap. 13. the omiſſion of aſſiſes of darrein preſentment, the 
leaving indefinite the number of the knights and the juſtices of 
aſſiſe, the aboliſhing the election of the former, and the reducing 
the times of taking aſſiſes to once in every year: -in chap. 14, 
the total change of the manner of determining ſuch aſſiſes as re- 
mained undecided beyond the ſtated time, either by referring 
them to the juſtices themſelves in other parts of their eyre or 2 
circuit, or in caſes of difficulty by adjourning them into bank: 
---in chap. 15, the confining aſſiſes of darrein preſentment to be 
taken in bahk only :---in chap. 16, the diſtinction between the 
amercement. of the king's villeins and thoſe of other lords: -- 
in chap. 18, the more clear and expreſs definition of eccleſiaſtical 
privilege with reſpect to amercements: - in chap. 20, the farther 
retroſpect concerning the defence or appropriation of rivers, to 
the time of king Henry the ſecond; whereas chap. xxxviii of the 
preceding charter extended only to that of Richatd the firſt: in q 
chap. 22, the omiſſion of the reaſonable parts of the children ; 
unleſs (as is probable) that omiſſion muſt be charged on the ſcribe, 
and not on the makers of the charter :---in chap. 23, the allowing 
forty days, inſtead of three weeks, for the payments to be made by 
conſtables keeping caſtleguard :---in chap. 24, the confining the 
exemption of knights 1 in the king's army, from the duty of caſtle- 
guard, to be only in reſpect of thoſe fees for which they do actual 
 ſervice:---the addition of chap. 26, which privileges the carriages 
of eccleſiaſtics, knights, and ladies :---in chap. 34, the diſtinction. 
between lex manifeſta and juramentum :---in chap. 35, the more 
ample proviſion againſt unlawful diſſeiſins: -in chap. 38, the ad- 
ditional ſecurity againſt the claim of eſcheats and wardſhips, by. 
reaſon of tenure under baronies eſcheated to the crown :---the omiſ- 
ſion of the two foreſt clauſes, (xxxvi, xxxviii,) remaining in the for- 
mer charter of the 12 of November: the addition of chap. 39, 
in the preſent charter, againſt alienations in prejudice of the ſer- 
vices due to ſuperior lords: in chap. 40, the allowing the cuſtody 
of vacant abbeys not only to the founders of them, but alſo to 


other 


"22 


AD. 2117. 
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other patrons :---the omiſſion of a clauſe, (xl,) of the former 
charter concerning the diſſeiſins of the Welſh :---the total ad- 
dition of chap. 42, 43, and 44, in the preſent charter, concern- 
ing the holding of county courts, ſheriff's tourns, and views of 
frank-pledge, alienations in mortmain, and levying of ſcutages : 
the omiſſion of the reſpiting clauſe, (xlii,) in the former charter; 
proviſion being made in this and the charter of the foreſt for the 
ſeveral articles then reſpited, except the debts to the Jews, and 
the liberty of paſſing and repaſſing into and out of the kingdom: 
--- the addition of chap. 46, in the preſent charter, containing 
the general ſaving of liberties ; and, laſtly, of chap. 47, containing 
the very remarkable proviſion for demolifhing all the adulterine 
caſtles built fince the commencement of the barons' wars. 


WarTEeR Hemingford in his chronicle, A. D, 1224, has 
given us the two charters of the g of Henry the third, with 
the preamble of that now before us, ſtating them to be granted 
by the advice of the legate, the earl of Pembroke, and others: 
---thus confounding the two ſets of charters together, which is 


a ſpecies of inaccuracy very frequent in the monkiſh hiſtorians, - 


or in the regiſters of thoſe abbeys from whence they drew their 
materials. But there is a much more exact and authentic en- 
try of the great charter now granted, written by a cotemporary 
hand in a very antient book preſerved in the town-clerk's office 


at London, entitled Capitula laudum et nobilitatum imfule Bri- 


fannie”, but more uſually known there by the name of Liber 


" euftumarum et regum antiquorum. The charter is therein ſtiled, 


Carta regis H. de libertate Angh ; and it's various readings, which 


appeared on collation with the Oxford original, are inſerted at 
the foot of the page in the following edition. 


' THERE is unfortunately no date either to the Oxford origt- 

nal, or the entry in the book at Guildhall ; and there is the like 

omiſſion in a very fair copy of it extant in the public library at 

Cambridge“; in another very antient one in the library of 
a fol. 27. b. o LI. 1.70, 


„ 


y 
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C. C. C. in that univerſity®; 
the ſame, in a cotemporary hand, in the library of Trinity 
college there . This raiſes ſome uncertainty with regard to the 
exact time of granting it; and our hiſtorians have rather encrea- 
ſed than removed the difficulty. 
before cited fixes it to the 230 of September, A. D. 1217: the 
annals of Waverly tell us that after Michaelmas, A. D. 1218, 
the council met at London, and renewed the charter of king 
John, under the ſeals of the legate, William Mareſcall, and 
others": Robert of Glouceſter alſo fixes the ſame year, 1218, 
for the king's granting the great charter and charter of the foreſt: 
and, to complete our ſuſpenſe, there are extant many antient 
copies* of both the charters, with the following or a nearly 
ſimilar concluſion ; Dat” per manus venerabilis patris domini R. 
Dunelmenſis epiſcopi cancellarii naſtri apud ſanctum Paulum Lon- 
don ſexto die Novembris anno regni noſtri ſecundo, which was A. D. 
1217. 
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In this ſtate of uncertainty we may be allowed to entertain a 


conjecture, (for it cannot amount to more) that when the peace 


was now throughly eſtabliſhed, the king's miniſters, in purſu- 
ance of their engagement in the cloſe of the former charter, 
reconſidered the whole, and granted that now before us under 


The chronicle of London 


* 
0.1.76. 

r A. D. 1218. Poſt feſtum ſandti Michae- 
lis convenerunt apud London” ſapientes Angliae, 
et renovaverunt leges et lilertates ſecundum 
cartam regis Jobannis, guam fecerat baronibus, 
et in modum chirographi ſcripſerunt, et ſigilla 
Gualonis legati, et Simonis archiepiſcopi Can- 
tuarienſis, et Walteri archiepiſcopi Eboracenſis, 
et Willielmi epiſcopi Londonienſis et Willielmi 
Mareſcalli confirmaverunt, donec rex juvenis fi- 
gillum curſale habere videretur. 

In the Bodleian library, three; Marſh, 
132. Hatton. 28. NE. F.2. 4. In the pub- 
lic library at Cambridge, three ; Ee. 1. 1, 
Hh. z. 11. LI. 4. 18. In the Britiſh Muſeum, 
among the Harleian MSS, eight; numb. 493, 


fol. 42; 746, fol. 59; 867; 869; 946; 
1033; 1120; 4975. In the Inner-Temple 
library, one; MSS Petyt. 9. None of theſe 
have the clauſe relating to the adulterine 
caltles ; which indeed is to be found in one 
other copy in the Bodleian library, Laud. F. 
119, and in another in the Cambridge library, 
Ee. 2.19; but both of them are ſo incorrect 
in other reſpects that nothing can be gathered 
from them with any certainty, For the exa- 


mination of the MSS (above cited) at Cam- 


bridge, the editor 1s obliged to the very 
learned and communicative doctor Richard - 
ſon, maſter of Emanuel college, and doctor 
Maſon of Trinity college, the Woodwardian 
profeſſor of foſſils: thoſe at Oxford and Lon: 
don were examined by himſelf. 


the 


and in a french tranſlation of 4.D. 1 
Hen. 0 


—— 
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4. P. 117. the legate' s and protector s ſeals at Merton on the 23 of Septem- 


1 Hen, III. 


—— ber, in the great council or parliament mentioned by the chro- 


nicle of London ; for the clauſe of the adulterine caſtles is ex- 
preſlly declared in the charter to have been inſerted de communi 
con/ilio tocius regni notri*: that in recompenſe for this, and to 
aſſiſt him in ſettling the kingdom, the parliament afterwards 
gave the king a fifteenth of their moveables ; (which is recited 
in moſt of the copies that are dated on the 6 of November, in 
the ſame words that are afterwards made ule of at the cloſe of 
the charter of 9 Hen. III.) and that the ſame charter was more 
ſolemnly publiſhed, and many duplicates thereof diſtributed to 
the people, at S. Paul's on the 6 of November, by the hands 
of Richard de Mariſco then biſhop of Durham and chancellor“. 
But, as this is entirely gueſs-work, the editor has avoided af- 
fixing any year of the king' s reign to this charter: for, if it was 
granted in September, it was in the cloſe of the firſt year of 
Henry the third; if in November, it was then in the beginning 
of the ſecond, which commenced on the 19" of October. He 
has therefore rather choſen to diſtinguiſh it by the year of our 
Lord, 1217, in which it muſt indiſputably be placed: for it 
cannot in any reaſon be placed earlier than the peace between 
Henry and Louis, on the 11 of September 1217 ; nor later 
than the 22“ of February following, ( notwithſtanding the au- 


t The aſſembling of a parliament about 
this time, wherein the great charter was con- 
firmed, though it has eſcaped the notice of 


all our antient hiſtorians, (as doubtleſs many 
others have done) is farther evidenced by the 


report of a caſe determined in Eaſter term 


A. D. 1221, 5 Hen. III. wherein the great 
charter is vouched as a ſtatute or act of par- 
-liament. F. 5 Hen. III. Nota gue home ne ſuer 
 rrerdaunceſter apud Weſiminſter dex terres en 


.auter counte. Ajuge par le court, fur ceo que 
ſerra encountre Þ eftatut de magna carta; ft 
non quod illa afſiſa ſemel interminata fuit coram 
juſticiariis, - Fitz. Abr. part 2. fol. 120. b. 
Lit, ordaunc. pl. 5 3. The reader will obſerve, 
that as this cannot refer to the charter of g Hen. 


III, by reaſon of it's earlier date, ſo neither 


can it refer to the charter of king John, nor 
to that of 12 Nov. 1 Hen. III; for in them 
there was no proviſion for adjourning afliſes 
into bank, if left on account of their difficulty 
undetermined by the juſtices of afliſe ; but 
that clauſe was firſt added in the charter of 
A. D. 1217. 

u There is a blank in the cloſe of the char- 
ter, page xliii, which ſeems to have ariſen 
from the uncertainty of the ſecretary how to 


entitle this inſtrument ; and this may give 


ſome countenance to the ſuppoſition that the 
Oxford original was the very firſt draught of 
the charter in September, which was after- 
wards more. fully atteſted and dated in No- 
vember following. 


thority 
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thority of the Waverley annaliſt, and Robert of Glouceſter, 


who are plainly a year behind hand) fince there are writs of 
that date upon the rolls directed to all the ſheriffs of England, 
commanding them to publiſh in full county-court the two char- 
ters, and to cauſe them to be obſerved in all points ; particu- 


larly in that which relates to the demolition of the adulterine 
caſtles 


In theſe writs, of the 22" of February 1217, we find the 
firſt authentic mention of a ſeparate charter of the foreſt ; 
which, as was before obſerved, was now for the firſt time drawn 
up: and therefore in the preamble or direction of the great 
charter the word fore/tarirs is now alſo for the firſt time omitted, 
and the few foreſt-clauſes which remained in the charter of the 
12” of November 1216, are likewiſe omitted in this; plainly 
becauſe the foreſters had now a diſtinct charter of their own. 
And accordingly we find, in the ſeveral manuſcript copies below- 
cited *, a charter of the foreſt dated the 6 of November, A. D. 
1217, almoſt conſtantly ſubjoined to the great charter which 
bears the ſame date. Nor indeed is it poſſible to conceive, as 


was formerly hinted ?, that the charter of the foreſt attributed 


w Clauſ. 2 Hen. III. n. 11. d. 

Rex vicecomiti Eborum ſalutem Mittimus 
tibt cartas de liberatibus conceſſis omnibus de 
regno noſiro tam de foreſia quam aliis Man- 
dantes quatenus eas plene legi facias publice in 
pleno comitatu tus convocatis baronibus militibus 
et omnibus libere tenentibus ejuſaem comitatus 
qui ibidem jurent fidelitatem noſtram Et tu di- 
ligenter attendens fingula puncta cartarum ea 
per omnia facias jurari et obſervari et id max- 
ime quod in fine magne carte appoſitum tft de 
caſtris adulterinis gue ab initio guerre conſtyutta 
fuerunt vel reedificata diruendis omni occaſione 
poſtpoſita fieri facias ſecundum quod continetur 
in eadem carta quia id per conſilium domini le- 
gati et figelium noſtrorum proviſum fuit et in 
carta poſitum ad maximam utilitatem et tran- 
ſaillitatem neſtram et regni noſtri Quia vero 


Sc Teſte comite apud Sturminiſter' xxij die 
Februarii. 

Confimiles litere fingulis vicecomitibus An- 
glie. 

M. Tvrrel (2 Hiſt. of Engl. 837.) has 
very unaccountably ſurmiſed, that the pre- 
ceding writ contains a direction to rebuild 
ſuch lawful caſtles as had been ruined during 
the civil wars; whereas it is moſt manifeſtly 
the direct reverſe. Nor was either the pre- 
cept itſelf, or the name of adulterine caſtles, 
an unprecedented thing; ſince we find an 
article ſimilar to this in the treaty of Walling- 
ford, after the civil wars between the empreſs 
Matilda and king Stephen. Caſtella adulteri- 


na, quae tempore regis a quocungue =; hays 


funt, diruentur. (Matth. Paris. A. D. 11; 
* See note (*) immediately preceding. 
See page 303. 
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Z to king John could be originally made in his reign. For in the 
— fifteenth chapter the outlawry of all perſons is reverſed, who 
had ſuffered for offences againſt the foreſt before the firſt corona- 
tion of the king ; ſo that thoſe who were outlawed fince were 
left at the mercy of the crown. Now it cannot be believed, 
that when a remedy was obtained ſword in hand from king John, 
to redreſs the oppreſſions that had prevailed in the foreſt as well 
as elſewhere during his tyrannical reign, thoſe perſons ſhould be 
excluded from it's operation, who had ſuffered under thoſe op- 
preſſions during the ſixteen years next immediately preceding : 
whereas the proviſion is fair and reaſonable, if we refer it's 
original to the charter made now by king Henry's miniſters, 
within a year after ſuch his coronation, which happened (we 
may remember) upon the 28® of October. And this leads us 
to obſerve another internal mark, which will nearly fix the firſt 
riſe of this foreſt charter ; viz. the pardon granted, in chap. 4, 
of all purpreſtures, waſtes, and aſſarts, committed in the foreſt 
to the beginning of the ſecond year of the king's coronation; 
which time exactly coincides with the 6 of November A. D. 
1217, when (according to the ſuppoſition before adopted) the 
charter of the foreſt was firſt publickly promulged to the 
| Prople, 


THis original charter of the foreſt, and all authentir rerurds 

of it, are at preſent loſt : but that ſuch a one did actually. exiſt 

we may be aſſured, not only from the evidence before ſtated, 

4D. n but alfo from a writ recorded in the patent rolls, dated the 24 
— of. July following; which directs a perambulation to be made, 

and the bounds of the foreſt to be ſettled, according to the 
tenor of the charter of foreſt-liberties which the king had 
granted. And in the ſame year the computed expenſes of this 


* Pat. 2 Hen. III. p. 2. n. 2. rius naſter de foreſta Anglie tranſitum fecerit 
. Rex Sc omnibus vicecomitibus Anglie per per ballivas weftras ad deafforeftand” per pre- 
quorum ballivas Johannes Mar” capitalis juſti ceptum naſirum foreftas illas que deafforeſtari 
ciarius de foreſta Anglie tranſiturus eft ſalutem arbent et Jeparari ab bits que foreſte permane- 
Precipimus vabis quod flatim cum dilectus et bunt ſecundum tenorem carte noſtre de liberta- 


fdelis noſter Fohannes Mar” capitalis juſticia- tibus foreſtarum quas conceſſimus probis 2 
nibus 


—— 
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perambulation were charged and levied on the ſeveral counties 40. 1213. 


a new great ſeal was made for king Henry, and then began to 
be uſed in ſealing writs of courſe ; but was forbidden to be put 


to any thing which might tend to. perpetuity, till the king 


ſhould arrive to full age. And cardinal Gualo, whoſe name 
has ſo often occurred in theſe tranſactions, left England about 


three weeks afterwards ©. 


WI find no farther mention of the. charters. for ſome time; 


but in the latter end of the year. 1222 there happened a circum- 
Hance, upon which a conſiderable ſtreſs. is laid by Matthew — 


Paris, and thoſe of our hiſtorians who (following his authority) 
Auppole that no charter of liberties was hitherto granted by king 
Henry; as if it were productive of the grant, which was made 


rnibus noſtris per regnum noſtrum Anglie adhi- 
bitis cum unoquegue veſlrum in ſingulis comita- 
tibus quatuor legalibus et diſcretis militibus gui 
eljgant x ds legalioribus et diſcretioribus mi- 
Mil us 222 comitatus ad faciend peramba- 
lationen fer tiſum prefati F. Mar” foreftarii 
.woftri inter partes illas que deafforeſtande ſunt 
et illas gue foreſte permanebunt et metas fure- 
flarum et terminos fimiliter partium deaffore- 
ſtarum diſtincte et aperte faciatis irrotulari et 
melos et teſmino, to/dem irrotulatos et nomina 
militum qui prefate perambulate faciende inter- 
" Paerunt ndbts ſub fegillis veſtris et figillis illo- 
rum ꝓui interfuuerunt inguiſitioni faciende tranſ- 
mitiatis Teſte comite apud Leic xxiiij die Julii 
2. Sc. ſecundo. 
Hemines de Dorſet et Somerſet C/. pro 
- per ambulation# facienda in partes illas in comi- 
tatlibus de Dorſet et Sumerſat gue deafforeſtande 
unt et illas que forefle remanebunt ſecundum 
tenorem carte regis de libertatilus forefle et pro 
metis et terminis ponendis inter utraſque partes 
illas et pro drafforeftatione parcium illarum que 
deafforeftande Junt ſicut predictum eft ſecundum 
metas et terminos predifes, Mag. Ret. 3 Hen. 
III. rot. 14.6. cited in Madox's hiſtory of 
the exchequer, Pag. 28 5. note del. 


> Annal. Waverl. 4. D. 1218. 

© Pat, 3 Hen. III. u. 6. 

Prime littere novi. ſigilli domini regis 4. car- 
tis vel litteris patentibus non faciendis Et hic 
incipit ſigillum domini regis currere. 

Henricus Dei gratia rex Anglie C Omri- 
bus has litteras inſpecturis ſalutem Sciatis quod 
proviſum eſt per commune conſilium regni noſtri 
Anglie quod nulla carta nulle littere patentes de 
confirmatione alienatione venditione vel dora- 
tione jeu de aliqua re que cedere paſſit in perpe- 
tuitatem ſigillentur magno ſigillo noſtro uſque ad 
etatem noſtram completam Teftibus ' Gualone 
titulo ſancti Martini preſbitero cardinale et 
apoſtalice ſedis legato domino F. Cant” archie- 
piſcopo domino Waltera Ebor* archiepiſcopo Wil- 
lielmo Mareſcallo comite Penbr' Huberto de Bur- 
go juſticiario naſiro Anglie coram M. Landon 
epiſcepo [et aliis quamplurimis] Proviſum eſi 
etiam per commune confilium regri noftri et co- 
ram predictis omnibus guod fi aliqua carta vel 
aligue littere patentes fadte ſecundum aliquam 
predictarum formorum figillate inveniantur pre- 
dicto ſigillo irrite habeantur et inanes Teſtibus 
prenominatis et multis atiis. 

4 Ann. Waverl, 4. D. 1218. R. Copgell. 
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concerned. In which year alſo, about the 6 of November“, 2 2 
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4.9. 222-about two years afterwards. * This was the iſſuing of writs to 
— all the ſheriffs in England, to make an enquiry (as he tells us) 


by the oath of twelve knights in each county, what were the 
liberties uſed in England in the reign of king Henry the ſecond: 
which enquiry he ſuppoſes to have ariſen from a demand of the 
prelates and barons, that the young king ſhould confirm the li- 
berties for which the war was begun againſt his father. But 
the writs themſelves, when inſpeQted*, import nothing leſs than 
what he has diſtorted them to prove; being only a command 
to enquire what cuſtoms and liberties king John, not the people, 
had enjoyed before the commencement of the barons' wars ; 


which rights of the crown had probably fallen into diſuſe and 


oblivion during thoſe inteſtine commotions. 


Bur there was another circumſtance, which happened in the 


4D. 1223 ſucceeding year, and ſeems of much greater importance : the 


pulle of pope Honorius the third, which Hubert de Burgh the 
juſticiary had obtained, declaring king Henry of full age in 


many reſpects, though then only in his ſeventeenth year; and 
commanding all thoſe who had poſſeſſion of the king's (caſtles, 


honors, and lands, to deliver them up to him, upon pain of 


eccleſiaſtical cenſures. What theſe were, had probably been 

8 Nin. 111, aſcertained by the inquiſitions of the preceding year; but the 
diſcontents of thoſe barons, who had uſurped theſe poſſeſſions 
of the crown, and were now compelled to reſtore them, oc 


ſioned no {mall diſturbance. They ſeem to have feared a general 
reſumption. even of the liberties conceded by the two ſacred 


chaxters, now the king was declared of full age by the papal 
power; and therefore infuſed into the minds of the people the 
neceſſity there was, that he ſhould now confirm in his majority 
the Jiberties which he had granted in his childhood *. Accord- 


ingly they took an opportunity in the ſucceeding year, when the 


8 Chaf. 7 Hen. III. n. 14. J. dated the 5 . nod rex libertates, prius ab eo puero 
3oth of January, and printed in 1 Brad, Ap- cenceſſas, jam major faftus A Chron, 
1 — b Dun, 1 SQ 
1 Matth. Paris. Chron. Dunſtapl. mat þ 8 5 
king 


y 
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king had an urgent occaſion for a preſent ſupply, to demand a 47. 1224. 
renewal of the charters ; which was agreed to and performed i in LS 
parliament, on the 11 of February, the king being then in the 
eighteenth year of his age; and a fifteenth was thereupon granted 


for the recovery of his ducal dominions in France. 


MaTTHEw Paris informs us, that an original great charter 
under ſeal was ſent to every county in England, and to thoſe 
which had foreſts within them a charter of the foreſt alſo ; not- 

withſtanding which it is ſurprizing how few of theſe originals 
are at preſent extant. That hiſtorian himſelf, it is plain, had 
never ſeen one of them; elſe he could not have aflerted, that 

they agreed ſo entirely in every point with the charters of king 
John; the truth of which aſſertion a very ſlight inſpection will = 
eaſily decide. M. Selden, notwithſtanding his extenſive re- 1 

ſearches, appears to have been ignorant that any originals of 
king Henry's charters were in being ©: and the only one referred | | 

| 


to by fir Edward Coke, as being at Lambeth with the archbi- 
ſhop: of Canterbury, was poſſibly the capitula of king John's 
beforementioned ; ſince no original of Henry the third's has 
ever yet been produced from thence. Doctor Brady, mifled by 
Matthew Paris, even doubts whether Henry granted any char- | 
ter in other form than that of Runingmede ; and thinks the L 
great charter, commonly attributed to that prince in our ſtatute | $4] 
books,, was properly the charter of Edward the firſt, or perhaps a} 
rather-his explication and enlargement of that charter of king 
John and Henry the third® : not being aware of the expreſs pro- 
viſion in one of Edward's own ſtatutes, which directs that in 
all exemplifications of former charters the original ſhall be 
faithfully tranſcribed ®. M. Tyrrel tells us*, that fir Natha- 
niel Powel (who was king's counſel) had a fair original, which 


hd Matth. Paris, Chron. Dunſtapl. H. mn Introduction. 210, 211. 


Knyghton. n De verbo ad verbum, fine additione, mu- 

i Chartae utrorumgque regum in . inve- tatione, tranſmutatione, vel aliqua diminuti- 
niuntur diſimiles. one, ſcribatur. 13 Edw. I. ſt. 6. 

K Tit]. of Hon. b. 2. c. 5. $. 21; Not. on 2 Hiſt, of Engl. 1104, 3 Hiſt of Eng. 
Drayt. ſ. 17. Table-talk. 2058, Append. 17. 

2 Inſt, proëm. 


Was 
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ah. was ſuppoſed to have belonged to Battel abbey, and which he 
—— himſelf had ſcen : : but what is now become of this, the editor 


has not been able to learn. M. Carte ſpeaks? of two originals, 

{till preſerved under ſeal; one in the church of Norwich, 

( which enabled, he ſays, doctor Prideaux to correct fir Edward 

Coke's miſtake in the archbiſhop of Canterbury” s name put to it 

as. one of the witneſſes) the other in the church of Durham. 

But, upon enquiry at the church of Norwich, the editor is aſ- 

ſured from unqueſtionable authority, that there is no ſuch 

original. there, but only a very antient copy*%. That at Durham 

A | is indeed an original, of ineſtimable value ; with the great ſeal 
| {till remaining to it, impreſſed upon green wax, and entirely 
perfect, as repreſented in the plates, page lv, and lxiv, incluſive 

of the ſhaded parts** But the charter from whence the follow- 

ing edition* is taken (the ſheets being corrected by the original 
as they came from the preſs) is one with which the editor was 
- favoured by John Talbot, eſquire, of Lacock in the county of 
Wilts.; and which, by the misfortune Wen, hag -Happenee te to 


. chat of Durham, now remains a ſingular curioſity ; as being the 


— a” 


d 2 Hiſt. of Engl. 29. 

If the paſlage in doctor Prideaux, refer- 
red to by M. Carte, be that in his Original 
and Right of Tithes, (p. 268.) as may well 
be preſumed ; it will be found that he ex- 
preſsly mentions only the copy of magna 
** charta which we have here at Norwich, 
«in the archives of the cathedral church,” 
and thereih he obſerves that the archbiſhop's 
name is not Boniface, as in the common 

rinted. copies, but Stephen. He pretends 
13 to correct fir Edward Coke in particular; 
to wm not even the blame of continuing, 
much leſs the blame of beginning, this miſ- 
8 can with juſtice be imputed; but to the 


editors of his poſthumous work, (2 Inſt. 76.) 


u ho copied the blunder from our moſt antient 
ſtatute books, In thoſe B was at firſt printed, 
by miſtake of the compoſitor, inſtead of S. 


tended into Boniface at full length, who was 
wot made archbiſhop till 4. D. 1245. But fir 


Edward Coke himſelf (in the proeme to his 
ſecond inſtitute) very accurately reckons, 
among the witneſſes to the great charter, 
Stephen Langton archbiſhop of Canterbury. 
Nor indeed was doctor Prideaux the firit 
corrector of this anachroniſm ; for others, 
and particularly M. Selden, (Not. &n-Dray- 
ton. ſ. 16.) had oblerved it long before him. 
r This charter has been carefully collated 
for the editor by the two gentlemen before - 
mentioned, doctor Dickens and M. Boxylby ; 
and he has alſo been favoured with the exa- 
mination of a very exact copy taken for fir 
Martin Wright, late one of the juſtices of 
the court of king's-bench, under the inſpec- 
tion of doctor Bland, then Dean of Durham; 
which copy is the more curious and valuable, 
as ſince it was taken the charter itſelf has“ 


| | of, S. been in ſome degree defaced and obliterated, 
Lud in ſubſequent editions the error was ex- 


by the unfortunate accident of overturning a 
bottle of ink. 
pag. xliv, 


only 
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only fair and perfectly complete original of this date at preſent 40.1224. 
known to be extant. It is in breadth twelve inches and three 9 
quarters, and in length (including the fold) twenty inches and 
an half. The ſeal is of green wax, pendent by a ſkein of green 
filk; and is ſomewhat defaced, as may appear from the plates, 
page lv and Ixiv, wherein it's imperfections are ſhaded. It has 
the following endorſement on it in a cotemporary hand: Ex de- 
poſito militum Wiltifi. Henrici regis filii fohannts regis de liberta- 
tibus ef quibuſdam conſuetudinibus per Angham conſtitutis. Of 
which the former part probably ſignifies, that, as one charter 
was ſent to every county, this was the charter deſigned for the 
uſe of the knights or military tenants of Wiltſhire ; and it ſeems 
to have been depoſited for that purpoſe in the monaſtery of 
Lacock by the gallant foundreſs, Ela counteſs of Saliſbury ; 
whoſe huſband William Lungeſpee was ſheriff of Wiltſhire from 
the fifteenth year of king John till his death in the tenth of J 
Henry the third, (during which period this charter was granted) 1 
and ſhe herſelf executed the ſame office for the two ſucceeding = 


years. 

Nxxr to theſe originals, the authentic entry of the greek 
charter in the red book of the exchequer at Weſtminſter * de-. /]ä 4 44 - 
ſerves to be particularly taken notice of, which the editor hgaass oo 
carefully collated : and next to that the charters of Inſpeximus, ;, ,-7-.,.,,* 45, 

28 Edw. I; of which there is one under ſeal in the archives of 205 7 £4494 6. me hens 


2 1 
Oriel college in Oxford, indorſed in a cotemporary hand, Ver., 2 . . C 


bertatibus ecclefie Anglicane; and another in the archives of tg 
collegiate church of Weſtminſter, the ſeal whereof is loſt, but - -- . 
the flit for the label remains. This laſt is now paſted on cloth , e. 
for it's better preſervation; and till that was done the word of Fe ger 

« Wilts” was to be ſeen at the bottom, (according to the infor- 

mation of the reverend M. Widmore the librarian) which was 

then unwarily cut off; but at firſt denoted, it ſhould ſeem, a 

like depoſit of this exemplification as of M. Talbot's original 


* 1 Dugd, Bar. 175. 177. v fol, elxxxiij. 


char- 


An. 1224. charter *. 
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Both theſe have been collated by the editor, as have 


' alſo two enrollments.i in the tower of London; one in the ſtatute 
roll, of an Inſpeximus 25 Edw. I, the other in the charter roll, 
of the Inſpeximus 28 Edw. I, beforementioned : and the various 
readings of all of them are here printed as faithfully as he can 
- preſume to warrant in a matter ſo liable to error and diſtraction. 
It has not been thought neceſſary to remark mere tranſpoſition of 
words, occaſioned by the haſte of the antient amanuenſes ; nor 
every minute fingularity in ſpelling the names of the witneſſes, 
which are in ſome meaſure different in every copy extant“. 


Tux variations of this charter from that of A. D. 


1217. 


will be found in the ſame manner as thoſe of that charter from 
former ones, by comparing it's ſeveral chapters (according to 
the vulgar, though ſometimes improper, diviſion in our ſtatute 
books) which are herein diſtinguiſhed by ciphers, with the cor- 
reſponding ſections of the charter immediately preceding, point- 


ed out by the numeral letters“. 


The chief alterations are theſe: 


in the preamble, the inſertion of the words /pontanea et bond 


There is likewiſe preſerved, in the town- 
cheſt of A ppleby.in Weltmorland, an extremely 


» | fair ' Inſpeximus of 28 Mar, 28 Edw. I. 


under ſeal; 'a' copy of which was ſent to the 
editor, fince the publication of the firſt quarto 
edition, by the reverend and learned doctor 
Bürn. It in general agrees, in it's various 
readings; with the other charters of Inſpexi- 
2 of the, ſame date; but has the peculiar 
z0cal diſtinction of being marked at the bot- 
Tom (near the ſeal) with the words, Exam”. 
Weftmert*; as the charter at Weſtminſter was 
formerly marked with Vite“. 

The editor has alſo been favoured with 
the collation of a very curious and apparently 


cotem porary roll, containing both the great 


charter and that of The foreſt, of ſt, of g Hen. III; III; 

Wnich formerly belonged to the abbey of 
Hales-Owen in Shropſhire, and is now in 
the poſſeſſion of the right honourable the lord 


Lyttelton. 


enrollments of record, under neither of which 
claſſes lord Lyttelton's roll can be ranked, ic's 
various readings are not inſerted, 

The foregoing apology proved ſo unſa- 
tisfactory to doctor Lyttelton (then dean of 
Exeter, and afterwards lord biſliop of Car- 
liſle) that he laid a memoir before the ſociety 
of antiquaries in vindication of the authenti- 
City of this roll; Which he ſuppoſes to have 
been an original charter under king Henry's 
great ſeal. To this the editor, when inform 
ed of it, replied in another memoir. Both 
which may be found in the minute- book of 
the ſociety, 8 January 1761, and 29 May 
1702, 

* Thus (in page Ii) chap. 3 is alſo marked 


„II; with number xxxviii, which ſhews that 5. 31. 


of the 9 Hen, III. correſponds with F. 38 of 
the charter 4. D. 1217; which F. 38 of the 


charter A. D. 1217 (in page xlii) being alſo 


But as the plan of this edition is marked with number xxxv, ſhews it to cor- 


confined to charters which have paſſed the * 
great ſeal, or elſe to authentic' entries and. 


reſpond with $. 35 of the charter 1 Hen. III; 
"and * 35 of the charter 1 Hen. III. (in 
page 
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voluntate noſtra, inſtead of conjilio Gualonis, &c ; occaſioned per- 4.0. 1224. 
haps by ſome jealouſy, that the king might declare his former, 2 
charters to have been granted by others, who made uſe of his 
name in his minority, and therefore not binding upon himſelf: 
in chap, 18, the inſertion of the words ef pueris ſuis, omitted 
(as it ſeems) by miſtake in the preceding charter: after chap. 
37, the tranſpoſition of chap. xlv and xlvi of the former char- 
ter, for the ſake of more regular order :---the omiſſion of chap. 
xlvii of the ſame, concerning the adulterine caſtles ; that matter 
being now probably ſettled, and the clauſe conſidered as tem- 
porary -only :---the mention of the fifteenth being given as a 
confideration for the grant of theſe liberties :---the addition of 
the king's engagement (taken from chap. 61 of king John's 
charter) not to procure any thing to be done, which might in- 
fringe or weaken the preſent grant; and the declaring all ſuch 
to be void :---and, finally, the atteſtation of this charter by ſo 
great a number of witneſſes, both ſpiritual and temporal lords; 
whereas none are ſubjoined to the charter immediately prece- 


Tux charter of the foreſt, which follows next in this edition, -/<- -: 5 


is printed from an original in the archives of the cathedral at r ul. 


71 


Durham; the ſeal whereof, being of green wax, is ſtill perfect, Pris ee 4 
but the body of the charter has been unfortunately gnawn bj 


rats, which has occaſioned pretty great mutilations. Theſe are 
ſupplied from a cotemporary entry in the leger-book of the 
chapter, according to the accurate copy tranſmitted by dean Bland 
to fir Martin Wright ; the inſertions being here printed in italic 
characters. It was judged proper in the preſent impreſſion to 
make this the text or ſtandard, becauſe imperfect as it is, there 
is no other original charter of the foreſt now known to be extant. 


page xxxii) being alſo' marked with number preceding articles in page vii: ſo that, by 
xliii, it ſhews that this anſwers to F. 43 of this method of double numeration, any clauſe 
king John's charter; and by the ſame rule in any of the charters may be traced back, 
it will be found that $. 43 of king John's through it's ſeveral mutations, to the origina) 
charter (in page xviii) being marked with draught in Runingmede. 

number xxxvi, correſponds with 5. 36 of the pag. lvi. 
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4b. 1224. This original has been collated for the editor, by the gentlemen 


— wh 


at Durham beforementioned, with a perfectly rh lens Inſpext- 
1 „ mus of 28 Edw. I, preſerved in the fame archives; and by him- 
. eum ſelf with another of the ſame date belonging to Oriel college; 
2 4 e. 5 both under the great ſeal: and he has alſo collated it with two 
„„ —entollments in the tower of London; one in the ſtatute roll, of 


„ _ an Inſpeximus 25 Edw. I, the other in the charter roll, of the 


e,. ee Inſpeximus 28 Edw. I, beforementioned. Of each of which 
jy 2 — the x various readings are printed at the foot of the Page. Foy 


TIES 7 


5 Ae cler, Ir will eaſily be perceived, that the firſt chapter of this 


foreſt-charter has reſpect to chap. 53 of king John's; the exe- 
cutioa whereof was reſpited by the firſt charter of Henry III: 
that the ſecond chapter is in a manner tranſcribed from chap. 

4 of king John's, and chap. 36 of 1 Hen. III: -— that the 
third and fourth chapters are an execution of chap. 47 and part 
of chap. 53 in king John's, and of chap. 36 in 1 Hen. III: 
and that the reſt are an amplification and extenſion of chap. 48 
of king John's charter, for aboliſhing evil cuſtoms r 
the foreſt“. o__ i 


AD. 1225, Want theſe charters were thus renewed, Matthew Paris 
N relates, that, about a month after the enſuing Eaſter, a 
9 was made of the bounds of the foreſts throu hout 
Englag d, and all the new- made forefts were actually 2 elt 

ed; all perſons, both great and ſmall, being ſo fond of exerting 

$i liberties which were granted them, that not an iota contain 

4.D. 1:26, ed i the king's charter was overlooked. But, towards the, end 
"= of (th; N year, in February 1226, the king, being now in 
— twen Uh year of his age, called a council or parliament to 

meet at L Oxford z and therein, declaring himſelf of full age to 


N ſhould not be owined that in tort ters or enrolments which the editor has had 
Lyttelton” s roll, at the end of chap, 14, the ſol- opportunity to confuk; but, which is ſome- 
lowing clauſe occurs ; De boſcis autem alirum what fingular, the ſame clauſe is to be met 
nulla dvrur chuignagium foreftariis noftris within that charter of the ſoreſt which Matthew 
preterguam de dominicis boſtis noftris. This is: Paris has adopted for king John's: both pro- 
not to be found in any of the aumhentie char · bably being tranſcribed from 1 
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all intents and purpoſes, took the adminiſtration of affairs into 4D. 1226. 
his own hands*: which declaration of his was immediately '\V" 
afterwards confirmed and ſeconded by a bulle of pope Gregory 
the ninth, dated the 13* of April 1227, and recorded in the 4 D 123% 
red book of the exchequer *. At the fame time the king is ſaid 
to have revoked all the charters of the foreſt, as being granted 
when he had no power over himſelf or his ſeal; which occaſi- 
oned great nturmurs, and at laſt menaces "EN divers of the 
nobility aſſembled at Stamford in the enſuing ſummer, who gave 
out that unleſs the king renewed the ſame without delay, they 
would compel him with their ſwords to give them the ſatisfac- 
tion required. But Henry found means, by yielding up ſome 
lands which were claimed by the earl of Cornwall their leader, 
ro pacify this oppofiti tion without any renewal of the charters. 
And the annals of Waverley, A. D. 1232, take notice, that AD. 1232, 
though this was the eighth year fince the grant of two charter 
was Patchafed by the parliament from king Henry, and though 
the archbiſhop and his ſuffragans, in the preſence of the king 
alld his Böbles, had pronounced their anathemas againſt all who 
ſhould preſume to infringe them, yet the yoke of flavery was 


nov heavier than ever, eſpecially with regard to the foreſt“. 


11S I W911 


Honsel, about four years afterwards, 2 parliament being - A. D. 13 34 
fümtmof 0 to meet at Weſtminſter on the 20 of January 1236*, 55 
when t government had a neceſſity for a large ſupply, the naa | 
tion 1 186K th at opportunity to demand a confirmation of the two L . Ac. 1 
charters, now the king was undoubtedly of full age. He com- 1 
plied with their requeſt by a charter dated the 28 of January; RE f 
of which there is an original extant under ſeal in the Bodleian lo FU, 
library among M. Furney's collection, perfectly fair and com- Cay 
plete, being fix inches and three quarters broad, and nine inches 
and an half long, mcluding the fold for the label ; from whence 


the following edition is taken. There is alſo an enrollment of 


Matth. Paris. Matth. Weſt. 75 + ſervitatis, et maxime de fereſta fit ieee 
b fol, elxxi. 1% gu 4% borgobe e pejus priori. 

© Match. 33 Adlon bg Matth. Paris, Matth. Weſtm. T. Wikes. 
4 — Prob dolor, aggravatum ft jan Inn pag. Ixiii. 


ſ2 the 


| 
4 
| 
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4.0.1236. the ſame in the charter roll *, and a very antient copy of it in 
5 eee — the Cattonian library; and it is likewiſe inſerted by Heming- 
44 - ford in his chronicle/,. ſubjoined to an Hſpeximus of the great 
charter. The patliament as a proof of their ſatisfaction upon 
4.0. 1:37. this conceſſion, granted the king a thirtieth of their moveables* ; 
whereupon, in May following, he ſent the charter to all the ſhe- 
riffs in England, commanding them by writ to read it in full 

county court, and cauſe it to be firmly obſerved". | 
5 nd D, 1253. Wr hear nothing farther of the charters till the year 1253 ; 
wa When the king, having occaſion for another ſupply to ſupport his 
Artes projected. expedition into Galcogne and the holy land, ſummoned 


e 2 * care, 


42 FJ com: b- . a parliament to meet on the 5 of May“; wherein the laity gave 


_ him a ſcutage of forty ſhillings upon every knight's fee, and the 


. e. 5 red tag, clergy, three years tenths of their eccleſiaſtical revenues. The 
Jie 3. latter however complained much of the infractions of the great 
charter, particularly with regard to the privileges of the church: 

Whereupon, the charters were re-publiſhed *; and the ſentence 

of excommunication, which had before been more privately, de- 

nounced A. D, 1224 and 1237 *, was again renewed on the 13 

of May with very great magnificence and ſolemnity in Weſt- 

minfter-hall, the king himſelf and his nobles attending in per- 

ſon. Matthew Paris relates, that at the end of this, ſentence, 

when the prelates caſt down their tapers extinguiſhed and 

ſmoking, with this execration, “ ſo may all that incur this ſen- 

«,tence be extinguiſhed and ſtink in hell,” the king immedi- 

ply: ſybjoined, * ſo help me God, I will keep all theſe things 

% inviolate, as I am a man, as I am a chriſtian, as I am mig, 

* «and as I am a king crowned and anointed.” . 


* cart. 21 Hen, III. m. 7. 1. 4. tan regis tis ſadam dam infra ctatem fuis in 


Gad, Z. 4.57. pleno comitatu ſus legi faciat et firmiter teneri 
a pag. 570. | T. R. apud Weſtm” xxvi die Maii. 
'-&/ Chron. ors. with Matth. Paris. Ann:  --®" Ouindena Paſchae; (Matth. Paris.) Ea- 
Waverl. Kc. ſter falling that year on the 20"? of April. 
Clanſ. 21 — 11 m. 15. - | (Dufreſne,, 7 Anat. 


Maandatum eft vicecemiti Cornub quod * » Matth. Paris. Ann. wen. Heming- 
regis quam fiert fecit archiepiſcopis epiſeipir Fe ford. Trivet. &c. 
et omnibus aliis de regno ſuo Anglie de liberta- o Matth. Paris, T. wine, * Burt. 
ſibus et guietanciis eis conceſſis per aliam car- | | TRERE 
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THERE are may copies of this fence” extant; in Matthew —— 


Paris, the annals of Burton, Walter Hemingford, Matthew 2 
Weſtminſter, and moſt of the antient manuſcript collections of 
ſtatutes in our public libraries; no two of which in all points 
agree. The copy printed in the following edition? is taken from 
what ſeems to be the moſt authentic extant, a coeval entry in 


the red book of the exchequer at Weſtminſter , which yet is 
not without it's inaccuracies. 


Tun wording of ſome part of this ſentence is extremely pe- 
culiar, and ſeems artfully calculated to aſſert all the liberties 
claimed by the church, whether contained in the charters or not: 
particularly, the including under this curſe even the legiſlature 
itſelf if it makes or hath made any ſtatute, and the judges if 
they preſume to give judgment in conſequence of any ſtatute, 
infringing ſuch eccleſiaſtical liberties. As, befides the general 
independence of the civil ſtate which was affected by the popiſh 
clergy; this feems to have a ſpecial reference to the tranfactions 
before, at, and after the parliament of Merton, A. D. 1235 in 
the 20% of Henry the third, concerning the matter of "ſpecial 
baſtardy, it may not be amiſs to look back a few nn * Live 
A e e of that controverſy. Po al 
bas bsdivs | odr geg 
ASE OIL baſtard, that is, one born before marriage of pa- 
rents who intermarry afterwards, is for very good reaſons not ad- 
"mitted to inherit lands by the law of England; but by the roman 
civil law he was capable of ſucceſſion *, and therefore the canon 
law allowed him to be legitimate with reſpect to orders and other 
eccleſiaſtical matters. In the year 1180, 26 Hen. II, pope Alex- 
ander the third took upon him to publiſh a decretal letter“, di- 
recting children thus circumſtanced to be admitted to the ſecular 
inheritances of their parents, under pain of ſpiritual cenſures. 
Hereupon, as may be collected from Glanvil*, a queſtion began 


 hraog Wo nA Li .N116IM © bv 
? pag. Ixv. „ .y3viil bot 2» Pe og .. 
2 fol, Cj SW 1 218% cuts * (SEL £08» | 
| * Jnft. I. 10. f. 13. n | —_— 7: 


4. D. 1252 
* eee II. 
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to be moved, even in the time of Henry the ſecond, how far 
ſuch child was now” made inheritable in England; which he 
clearly decides in the negative. But as the trial, whether baſtard 
or not, in caſe of a diſputed ſacceflion, (being uſually a queſtion 
relating to the marriage of the parents) had hitherto been always 
had before the biſhops; and certified by them to the king's juſti- 
ciaries, therefore inquiſitions of this kind ſtill continued to be 
ſent to their courtse To theſe the biſhops made returns, ſome- 


times evaſive and cavilling, ſometimes in conformity to the ca- 


nonical notion of baſtardy, though directly contradictory to the 
law of the land. To remedy which, it was ordained in a parli- 
ament held at Tewkeſbury, 12 October A. D. 1234, 18 Henry 
III, that for the future, whenever ſpecial baſta1 dy was pleaded, 

the form of the inquiſition directed to the biſhop ſhould” be to 
enquire, not © whether baſtard or no, but“ whether born be- 
fore nuptials or after; to which the ordinary ſhould return a 


plain and categorical anſwer: that, accordingly as this fact was 


| dart the king's courts might determine the legititnacy*. 


N. Tabb. cut off all hopes of introducing the Hi enn 
of legitimation into the engliſh law; and therefore at the parlia- 
ment of Merton, which was held the next year, (23 January 
A. D. 1235, 20 Henry III) the prelates determined ro ans Vn 


unis regi fine aligua cavellatione... 


Bie Jovis promime poſt feſlum ſancti 
Dioniſii i, anno regni Henrici filii regis Fo- 


harnis xviit,” coram ipſo domino rege et ſub- 
ſcriptis. convucata confilio proviſum fuit et 
conceſum quad de caetera cum baſtardia objetta 
Fugrit alicui de tali cauſa in curia domini re- 
gis quod baſlardus fit, et idea baſtardus quia 
natus ante ſpon/alia vel matrimonium con- 
traftum, inter putrem Suum et mdttem ſuam, 
42 tarur loguela ad ordinarium lici et fiat ingui- 


Nati por haec vetba, utram videlicet talis na- 


cus fuerih ante [penſalia | five natrinenium vel 
Poli, et reſeribat ordinarius per eadem nerba.: 


b. 55 de exceptionibus. c. 19, C2. This. paſ- 


emendation; not ad to "oY ama 


Bracton. 


reading, which inſtead of anne regni Henrirt 
fili regis Fohannis xviii has anno todem ; and 
ſo, by an unwary reference to the preceding 
context, ſeems to place this ordinance in the 
20"). of Hen. III, ſubſequent to tHe parlia- 
ment of Merton; although the proceedings 

there have an evident relation to ſomething 

of this kind that had paſſed before. M. Seiden 
however (Tit, of Hon. b. 2. c. 5. F. 23.) 
has produced an original record, of an earlier 
date by tœo yeurs ; C Plrita apud Theokefou- 
riam 1 8 Hen. III. d. roc. T5.) which Bratton 
appears 0 have atenoſt werb. tranſeribed, 

excepting ogly the date of it, which is in 


age is here cited acecording to M. Seldan'st theoll according to what. is here printed. 


4 - 
L - * 


bold 
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bold effort to carry their point, by openly avowing that they 40, 1 


neither would nor could, . without derogating from their eccleſi- Ns 
aſtical dignity, make any return to the king's courts upon the 
writ of inquiſition thus newly altered ; becauſe that would be to 
the prejudice of holy church“. And, as they were thus reſolved 
not 'to depart from their own law, they requeſted the temporal 
lords for the ſake of uniformity to conſent to the reception of 
pope Alexander's canon, which legitimated ſuch ſpecial baſtards 
even with reſpect to inheritances: but the nobility pot their 


propoſal with a ſpirit that does honour to their worn th 


_ Upon, this refuſal of the biſhops to anſwer the king's writ, 
in open defiance of the laws ?, the ſecular judges began to con- 
fider, what method was proper to be taken to aſcertain the fact 
of ſpecial baſtardy, when brought in queſtion before the king's 
courts, And they ſoon perceived, that when ſpecial baſtardy was 
pleaded in bar of a deſcent or the like, it was not properly a 
queſtion of a ſpiritual nature ; for the legality of the marriage, 
(which, being ſuppoſed a ſacrament, was under the biſhop's cog- 
nizance) was confeſſed on both ſides, and the diſpute could only 
be concerning the priority or poſteriority of the birth, which 
was a matter whereof the laity were as competent judger as the 


clergy. They therefore held that this queſtion might well be de- 


Mer voluerunt, nec potuerunt, fine prejſu funt quod nolunt leges Anglie mutare quae Fu- 
aitia ecrleſiaſticae dignitatis, reſpondere ad breve cuſque uſitate ſunt et approbate. 

Super bujaſmodi inguifitione fatienda, Ic; quia In ſome very antient copies of this ſtatute 
her efſet in prejaditinm ſanctae ecclefine, Brac- (particularly in MS. Bodl. NE, F. 2. 4.) this 
tan. ibid. \. 1. clauſe is immediately ſubjoined to the ſore- 

* Stat. Merton, 20 Hen. III. cap. q. going: 

A treve demini regis de baſtardia utrum Et ideo dominus rex habet conſillum ſuum 
aliquis natus ante matrimonium habere poterit ſub qua forma procedere voluerit ad inguifitio- | 
bereditatem ficut ille qui natus eft poſt reſpon- nem in curia ſua de talibus fic natis, 
derunt omnes epiſcopi guod nolunt nec poſſunt ad Y In defefum epiſcoporum, quia contrarii 
iftad reſpondere quia hoc efſet contra communem ſunt legibus et conſuetudinibus Angliae, Brac» 
formam eccleſſe At rogaverunt omnes epiſcopi ton. ibid. 
magnates ut conſentirent quod nati ante matri= 2 Nijhil pertinet ad judicem eccleſſaſticum 
monium eſſent legitimi ficut illi qui nati ſunt. cognoſeere de prioritate vel poſterioritate nati- 
oft matrimonium gaantum ad ſucceſſionem be- vitatis ejus cui opponitur baſtardia, cum ſpon- 
reditariam quia ecclefia tales habet pro legitimis ſalia vel matrimonian binc inde conceſſa 6, Int. 
Et emnes comites et barenes una voce reſpende- Brafton, ibid, 


termined 


— ordinary 22 


6 Ae 


—_—  — 


— — —  — ꝑ .  — 


— 
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4 D. 1234. : in the king ‚ i ing 
He. termined in the king's courts by jury, without reſorting to the 


and ſo it came to be eſtabliſhed law, that, though 


general baſtary ſhall be tried by the biſhop's certificate, yet ſpe- 
cial baſtardy ſhall be tried by a jury. 


Tre biſhops, being thus abridged of one branch of their 
ſpiritual juriſdiction, were doubtleſs not a little chagrined at the 
unexpected turn which this matter had taken, and the loſs of 
that authority which their own obſtinate politics had brought 
upon them: which will afford us the proper key to thoſe obſcure 
and extraordinary clauſes in the ſentence of excommunication 


now before us; whereby they 


tacitly meant to ſubject to the 


curſe of God the makers of the ſtatutes of Tewkeſbury and Mer- 
ton, as well as the temporal judges who had ſo far improved 
upon thoſe ſtatutes, as to eſtabliſh a new tribunal for deciding 


* Bratton. ibid. Flet. J. 6. c. 39. f. 4. 

d Dyer 79. 2 Inſt. 99. 

© 'The progreſs of this affair is alſo very 
fully and authentically ſtated in the following 
entries upon the roll : 

Clauſ. 20 Hen. III. n. 13. d. 

Con/litutiones fade apud Merton ſuperius 


inrotulate [yet none ſuch appear upon the 


roll] /cilicet xtijo die Februarii figillate fue- 
runt figillo domini regis tranſmifſe ſunt in Hy- 
ber niam ut currant in partibus illis et teneantur 
ficut in Anglia et de hoc fit mentio in brevi 
direfto juſticiario Hybernie inferius inrotulato. 
Henricus Dei gratia rex Anglie &c venera- 
bili patri L. eadem gratia archiepiſcopo Dublin 
et dilecto et fideli ſuo M. filio Geroldi juſticiario 
Juo Hibernie ſalutem Accedens nuper ad curi- 
am noſiram Georgius de LaffidelP nobis ex parte 
veſtra ſupplicavit ut wobis ſcire faceremus quid 
juris fit ſecundum conſuetudinem Anglie in caſi- 
bus ſubſcriptis videlicet cum contingat filium 
al:rujus nobilis natum ex matrimonio movere 
gueſtionem fratri ſuo in fornicatione ante ma. 
trimonium de eadem matre progenito ſuper pa- 
teria heredilate Item fi contingat quod frater 
natus ante matrimonium defendendo ſe dicat ſe efſe 
legittimum urrum in tali caſu ſit mittendus ad 
Forum ecclefiaſticum &c Item ſi mittendus fit 


Cd - 


in gua forma . . Ad hee vobis ſignificamus 


de primo capitulo quod fi natus ante matrimonium 


cui movetur gueſtio cognoſcat ſe natum eſſe ante 
matrimonium nec petere poteſt hereditatem nec 
petitam retinere ſecundum Anglie conſuetudinem 
Nec talis fi dicat Je natum eſſe poſt non e mit- 
tendus ad curiam chriſtianitatis eo quod clerus 
talem habet pro legitimo Cum autem de caſt 
ilio ann preterito traftatum et coram venera- 
bili patre archiepiſcopo Cant'et coepiſcopis ſuis et 
magnatibus noſtris Anglie ſcilicet utrum inqui- 
fitio de tali nato deberet fferi in curia noftra 
vel in curia chriſtianitatis tandem prediftus 
archiepiſcopus et epiſcopi petierunt ſibi dari po- 
teſtatem inguirendi Paſtea vero proceſſu temporis 
quia in forma brevis noſtri eis ſuper hoc tranſ- 
miſi contentum fuit quad reſpondere deberent 
utrum talis natus eſſet ante matrimonium vel 
poſt widentes hoc efſe contrarium legibus ſuis no- 
luerunt ad hor reſpondere et reliquerunt nobis 
et curie noſtre hoc inquirendum et terminandum 
Et nondum proviſum eft in curia neftra jub qua 
forma hoe debeat inquiri vel per ſacramentum 
xii juratorum vel per probationem a partibus 
producendam . . . Hiis igitur intellectis ſecun- 
dum quod predictum eff in partibus veſtris fa- 
ciatis T e rege apud Mortelac ix die Maii. 


this 
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this queſtion in excluſion of the ſpiritual courts. But of this 4, ; 
the king, his nobility, and the people, appear to have been well 
aware; and therefore entered upon the public records © the re- 

markable proteſt, which in the following edition is printed im- | | 
mediately after the ſentence *, as a perpetual memorial what part 
of it was inſerted by general conſent, and what otherwiſe. The | 
pope however by his bulle, on the 21* of September following“, 4 
confirmed this anathema in totidem verbis; and it was afterwards 
made a part of the engliſh canon law by a provincial conſtitution 


oh IG Peckham, A. D. 1281, 9 Edw. I*. 


| is hiſtories and records continue filent in regard to the 2 1 - _ 
49 Hen III. _ „„ 


charters, a Y nee eee writs and proclamation *_ . « Se 
excepted, till A. D. 1264, the forty-ninth 0 of Henry the third ; 


when: the king and his ſon prince Edward were in the cuſtody 
of Simon Montfort earl of Leiceſter, and in order to obtain the 
prince's enlargement the king was obliged to ſet his ſeal to the 
charter of the 14" of March, which is publiſhed from the ori 
Zinal re: record * in 5 enſuing collection. There is an antient 
manuſcript in the Cottonian library, not only of this charter, 
but alſo of a ſimilar one ſealed by prince Edward at London on 
the 100 of March preceding; (at which time and place he was 
ſet at liberty! ) and between them an er and confirmation 
of the great charter dated the ſame 14" of March ®. A copy 


alſo of this laſt znſpeximus and eee (comprizing both 
the charters) is to be met with in the Harleian library“, dated 


4 Pat. 37 Hen. III. m. 13. d. 
© pag, Ixvii. 
Ann. Burt. Hemingford. 
. . 8 Lyndewode. J. 5. f. 17. pag. 354. 
2 Wilk. Concil. M. B. 57. 


n The king, about five years before (ha- 


ving renounced his title to Normandy, 
Anjou, &c, in favour of the king of France, 
for a preſent of 300000 /. ) had. changed 


his great ſeal,” both in point of device and 
of legend; uſing a ſceptre with. a dove in- 


ſtead of a ſword for the ornament of his 


right hand, and abridging his ſtile by the 
omiſſion of the words, dux Normannie et co- 
mes Andegavie, as appears in the plate, page 


Ixxii. (Sandford's geneal. Hiſtor. go. Wal- 


ſingh. Uped. Neuſtr. Trivet.) 
: 2 49 Hen Ul. N. 4. 
Kk pag. Ixviii. 
Pat. 49 Hen, III. n. 19. in 1 Brad. 
Append. 243. | 
m Claud. D. 2. fol. 137, &c. 
2 numb, 489. 
'Tt the 
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| AD. 2. the 13 of March, and wittiefled by nine biſhops, Simon Mont- 
fort catl of Leiceſter, Hugh le Deſpenſer the chief juſticiary, 
and fifteen other temporal barons. 


Tas moſt obſervable part of the new charter here printed, 
beſides it's confirmation of the two charters, (which alone would 
entitle it to a place in this collection) is the clauſe giving liberty 
to the king's ſubjects to rife againſt and diſtrein him to the ut- 
moſt of their power, notwithſtanding the allegiance which they 
owed him, in caſe he ſhould tranſgreſs the conditions therein 
agreed on. This ſeems to be plainly copied from king John's 
great charter, chapter 61, with ſome alterations; particularly 
in that there is here no exception in reſpect of the ſafety of the 
king's royal perſon and family. And yet, in both theſe caſes, the 
inſtant they got out of the hands of their reſpective enemies, 
neither father nor ſon paid any regard to conceſſions thus com- 
pulſively extorted. So impracticable is the attempt, to reſtrain 
even limited monarchs by any expreſs proviſions, which argue a 
degree of diſtruſt inconſiſtent with monarchy itſelf, 


4D. 167, THERE occurs nothing farther worth conſidering, in relation 
"= to the charters, during the reign of this unfortunate prince; 
except the general proviſion for their obſervance in the fifth 
chapter of the ſtatute made at Marleberge, the 18 of Novem- 
ber A. D. 1267, which is printed in the following collection *, 


but needs no comment or hiſtorical illuſtration. 


Henry the third died the 16* of November A. D. 1272, 

and was ſucceeded by his ſon Edward the firſt, a prince of a 

very different character; in whoſe reign, glorious as it was to 
himſelf and advantageous to his people in general, we find little 

4 D. 120%. mention of the charters, till the year 1297. The king then 
—.— meditating an expedition into Flanders, the earl of Hereford 
lord high 3 and the earl of Norfolk earl mareſcal refuſed 

to . him in perſon, according to the duty of their ſtations, 


o pag. Ixxiii; from the Cotton MsSS, Claud. D. 2. 


for 
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for which they were ſuſpended from their offices. This occa- 4 £52297 
ſioned them to raiſe a very formidable oppoſition to his meaſures, — 


and to publiſh a kind of manifeſto in the name of the prelates 
and barons, complaining among other things of the neglect into 
which the two charters of liberties had fallen“. King Edward, 
alarmed at their proceedings, ſeems to have privately engaged 
to renew and confirm the charters on the uſual condition of a 
ſupply: for archbiſhop Winchelſey on the 16 of July ſummoned 
the ſynod of his province to meet on the 10 of Auguſt, in or- 
der to conſider of ſuch renovation 4; but the clergy then declined 
granting any thing till the leave of the pope ſhould be obtained. 
Whereupon the king upon the 12 of Auguſt publiſhed an an- 
twer to the manifeſto of the earls, dated at Odymere near Win- 
chelſey, which he ſent to all the ſheriffs in England; promiſing 
(among other things) to confirm at his return from Flanders the 
two charters, if the people would grant him an aid to ſupply 
his preſent necefſities*: and ſoon after, on the 22* of Auguſt , 
he embarked for the continent ; leaving his fon prince Edward, 
then thirteen years old, regent of the realm in his abſence. 


A PARLIAMENT was ſoon after called, to meet on the 6* 
of October; mention being made in the writs of ſummons, that 
the purpoſe of the meeting was principally to confirm the two 
charters, and to grant a ſecurity that the late levy of an eighth 
(which in many of it's circumſtances was illegal) ſhould not be 
made a precedent, nor in any other ſhape ſhould turn to the pre- 
judice of the kingdom*. At this parliament, on the 10 of Oc- 


„ Enyghton. Walſingham. idem regnum pro urgentiſſima nunc dicti regni 
1 2 Wilk. Concil. M. B. 226. contra Gallicos neceſſitate levanda conceſſimus pro 
Pat. 25 Edw.l. p. 2. n. 7. printed in pobis et heredibus noftris confirmare et firmiter 
2 Brad. Append. 20. teneri facere magnam cartam de libertatibus An- 
22 Rym. 791. | glie et cartam de libertatibus foreſte et tontedere 
t Clauſ. 25 Edo. I. u. 6. d. in 2 Rym. omnibus et ſingulis ejuſdem regni litteras naſtras 
793, and 3 Pryn. 736. patentes quod dicte oftave levatio non cedet ei/- 


Eqdwardus Dei gratia rex Anglie dominus dem in prejudicium ſervitutem exberedationen 
Hibernie et dux Aguitanie vicecomiti Bed" et uſum vel conſuetudinem in futurum Titi preci- 
Buks ſalutem Quia in relevationem omnium pimus firmiter injungentes quod fine dilatione 
incolarum et populi regni neſtri pro octave om- aligua quatuor ae probioribus et legalioribus mi- 
num bonorum fingalorum laicorum per totum litibus comitatuum tuarum videlicet de guolibet 
Tt 2 - comitatu 
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2% Ede. I tober, the prince paſſed the ſtatute uſually called Confirmatio 

rw cartarum, in the name of his father, and in the form of a char- 

ter. This is entered on record at the tower“, and differs in 

nothing material from the copy which is printed in the follow- 

ing edition, ſave only in the atteſtation, which runs thus; 7% 

moigne Edward noftre fitz a Londres le diſme jour de Octobre lan de 

noftre regne vintiſme quynt. He alſo on the ſame day granted a 

pardon to the conſtable and carl mareſcall, together with John 

de Ferrers and all others who had refuſed to go into Flanders, 

in two inſtruments; one ſealed with his own ſeal, the other 

with the ſeals of his council“; and engaged to procure the king 

his father's ratification of both the charter of confirmation and 

| that of pardon : upon which condition the two earls declared 

that they would ſupport him to the utmoſt of their power not 

only in Flanders, but in Scotland; for in the latter a formidable 

force was now aſſembled under the command of William Wa- 

leys, which had defeated the king's army on the 11 of Sep- 

tember preceding *. On the 12 of October the great charter 

and charter of the foreſt were both of them recited and con- 

firmed by Inſpeximus, teſted in the name of prince Edward; the 

various readings of which exemplification are given in the fol- 

lowing edition“. And for theſe important conceſſions the clergy 

of the province of Canterbury gave a tenth, and thoſe of York 

a fifth of their annual revenue, and the laity a ninth of their 
moveables *. 


As ſoon as the aſſembly broke up, the prince and his coun- 
cil ſent over to the king in Flanders a copy of the charter of 


comitatu duos eligi et eos plenam poteſtatem pro trum ibidem fuerit ordinatum Et hoc nullo ma- 
ip/es et tota communitate dictorum comitatuum do omittatis Et habeas. ibi hoc breve Teſte 
habentes ad Edwardum filium noſtrum cariſſi- Equards filia noſtro apud ſanttum Paulum Lon- 
mum tenentem in Anglia locum naſtrum venire don xv die Septembris anno regii noſtri xxv. 
facias ita quod fint London ad eundem filium u Stat. 25 Edw.1. n. 38. | 


ne/trum modis omnibus in octabis ſancti Micha- Regiſt. Winchelſey. 227, 228. cited in 
elis proximo futuri ad ultimum cartas ſuper con- 2 Brad. 60. 

firmatione noftra cartarum prediffarum et li- Knyghton. 

teras noſtras ſuper dicta conceſſione pro ipſa cum- pag. xliv and Ivi. 


munitate in forma predicta recepturi et facturi z Knyghton, Hemingford, 
ulterius quod per dittum Aug et conſilium noſ- 
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confirmation ſo granted in parliament, and alſo of the pardon 42.1297, 
to the two great earls and their adherents. The king, after ſome — 
days deliberation, aſſented to both; and at Ghent on the 5® of 
November affixed his great ſeal to the reſpective inſtruments, as 

is witneſſed in regard to the Confirmatio cartarum by this memo- 
randum inſerted in the record immediately after that enrollment: 

E jet a remembrer ge meiſme ceſte chartre ſuthb meiſines les paroles de 

mot en mot fuſt ſele en Flaundres de ſuth le grant ſeal le roy ceſt 
aſaver a Gaunt le quint jour de Novembre lan del regne lavantdit 

noftre ſeignur le roy vintiſine quint e envee en Engleterre. This ori- 

ginal charter of king Edward is ſtill extant among the Cotton 
charters in the Britiſh Muſeum *, being ſixteen inches and a 
quarter broad, and fix inches and a quarter in length including 

the fold for the label; part of which, being of parchment, is 

ſtill remaining, but the ſeal is entirely gone. It was conſider- 

ably ſhrivelled by the fire A. D. 17313 but, as the whole is ſtill 
legible, though in ſome parts with difficulty, it was judged 
proper to take the following copy * from this the moſt authentic 
original. 


THis charter not only re-eſtabliſhes the two charters of king 
Henry, but provides for their effectual publication ; and parti- 
cularly directs the great charter to be allowed in all points as 
the common law of the land. It declares all judgments con- 
trary to them to be utterly void ; and ordains them to be read 
twice a year in all cathedrals, and ſentence of excommunication 
to be as often denounced againſt all that endeavour to infringe 
them. And at the end it is provided, that ſuch aids as had 
been given to the king in times of public neceſſity, in whatever 
manner they were raiſed, ſhould not be drawn into a precedent ; 
and that no ſuch manner of aids ſhould be taken for the future, 
unleſs by the common aſſent of the whole realm; with an ex- 
ception to thoſe which were antiently due and accuſtomed, A 
releaſe is alſo ſubjoined of 'the new tax of forty ſhillings on 
every wool-ſack exported, which had been irregularly granted, 


* Locul. 7. num. 9. | d pag. Ixxiv. 


and 


J 


dee tax of one noble, granted to the king A. D. 1275 *: 
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which 
impoſition Was nn known by the name of the maletoute“. 
A | 

Tun kitg's pardon to the earls and their adherents is elitered 
on record, immediately after prince Edward's charter of confir- 
mation, and the memorandum thereunto ſubjoined ; of which 
an exact copy will be found in the notes f. And, ſoon after the 
tranſmiſſion of both into England, the two earls with the reſt of 
the nobility aſſembled at York, on the 20" of January; where 
the old charters and new articles were ſolemnly read to the whole 
commons, and the biſhop of Carliſle denounced ſentence of ex- 


communication againſt all who ſhould infringe them“. 


_ © Hemingford. A. D. 1296. 

4 Trivet. Walfingh. 4. D. 1298. Pat. 
3 Eav. J. m.1. Fin. 3 Edt. I. m. 24. cited 
in 2 Inſt. 59. 4 Inſt. 29. 

a The expreſſion male-toute or mala tolta 
occurs very frequently in the writers of 
thoſe times, both here and on the continent. 
We have it in chap. 30 of the great charter 
9 Hen. III, and the correſpondent ſections 
of thoſe which preceded it. Pufreſne thus 
explains it: mala tolta, res injuſte oblata, ſeu 
(ut tunc lJoquebantur) tolta vel tulta. Gloſl. 
7. Tolta mala. 

Strat. 25 Edi. I. n. 38. 

.." BEaward par la grace de Dieu roy dEngleterre 
.Jeignur dlrland & ducs dAquitaine a tout Z ceux 

gui ceftes preſentes lettres verront ou orront ja- 
tus ' Sachiez, ge come de par nos ameꝝ & feaux 
- Humifrey- de Bobun conte de Hereford & de 
Eger et coneſtable dEngleterre & Roger Bygod 
conte de Norff® & marechal dEngleterre nous 
. ſeit. fot-entendatnt gil ſe douterent qe nous euj- 
Hens concert dert GUO ranccur et indignatien pur 
aucunes deſobgffances gil avoient fetes ne ad geres 
4 ceo ge Bom diſoit en ce gil ne vindrent pas a 
nun, a 'nofire commandement & a ce gue hom 
tijoit gil avoient aucuns de nos commandemantæ 
 defturbez & targez & aucunes aliances & af- 
Semblees des gent darmes faites contre noftre 
volunte et deffenſe Nous regardantx qe des cbo- 
Jes avantdites null naffait neſt per eus ſui uncore 


coment ge paroles eent efte dites a la requeſte et 
priere eſpeciale de Edward notre chier fuix & 
notre lieutenant en Engleterre et des honurables 
peres Willame eueſ de Ely William eveſge de 
Ba & ge Welles Richard eveſq de Londr' Wauter 
eveſge de Covent” & de Lychefeld & Henry 
elit Everwyk & des nos amez & feaux Edmond 
conte de Cornwall Joban de Garenn' conte de Sur- 
reye et de Suſſex Willame de Beauchamp conte 
de Warrewyk et des autres de noſtre conſeil de- 
morantz en Engleterre pres de lavantdit notre 
ſuix releifſoms & pardonoms pleinement as ditæ 
contes et aFoban de Ferrers 65 a touts; leur me- 
nengs & touts leur aliex tote manert de rancoir 
el de indignation qui nous adams contet veri e 
i nule enſoit per les encheſons avantdites ou nul 
ae eles Jint ge nul de ditz contes ne Johan & 
Ferrers ne nul de leur menengs ne de leur alex 
avantditz ne ſoient chalengex enchei ſaneæ - ne 
greveZ pas nous ne par nos keirs en nul temps 
pur nule des choſes avantdites E aufi pardenoms 
et releifſoms a toutZ autres de noſtre roiaume gui 
furent ſomonz o price de paſſer aveſyge wans 
et ne palſerent totes maneres de rancour et de in- 
dignatien fi nule euſſiens concev vers eus per cele 
encheiſen En teſmoignance-des quenx choſes nou; 
avoins fait faire ceſtes nos lettres overtes Donees 


4 Gaunt le quint jour de Navembr lan de no/tre 


regne vintiſine quent. 


. 8 Hemingford, A. D. 1297. 
Moon 
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Moc doubt has been raiſed, whether what is uſually 
printed in our ſtatute books, under the name of Statutum de tal- 
lagio non concedendo*, was really a ſeparate thing from this con- 
firmation enacted in the parliament at London, and afterwards 
confirmed at Ghent ; or whether it was only an abſtract of it in 
another language. It is certainly very ſimilar in it's contents to 
that confirmation and the ſubſequent charter of pardon ; except 
that it is ſhorter, and that in this there is a ſignal omiſſion of the 
reſtrictive word ttieu, or ſuch, in the clauſe relating to aids, and 
alſo as ſignal an omiſſion of the ſaving in reſpect of the antient 
aids which were formerly due and accuſtomed : which omiſſions 
leave the prohibition of impoſing and raiſing any taxes or aids 


Of this Hemingford has given us the 
moſt intelligible copy of any extant; that 
printed in our ſtatute books being in ſome 
parts ſo mutilated, as totally to obſcure the 
ſenſe, His is as follows : 

Nullum talliagium vel auxilium per nos vel 
Beredes noſtros de cetero in regno noſtro impona- 
tur Jeu levetur ſine voluntate et afſenſu communi 
archiepiſcoporum epiſcoporum et aliorum prela- 
torum comitum baronum militum burgenfium 
et aliorum liberorum , hominum in regno naſtro 
Nullus miniſter nefter vel heredum noſtrorum 
enpiat blada lanas coria aut aligua alia bona 
eujuſcungue ſine voluntate et afſenſu illius cujus 
fuerint hujuſmadi bona Nichil capiatur de ce- 
tero nomine vel occafione male tolte de ſacco 
lane Veolumus etiam et concedimus pro nobis et 
beredibus noſtris quod omnes clerici et layci de 
regno noſtro babeant omnes leges libertates et li- 
beras conſuetudines ſuas ita libere et integre fi- 
cut eas aliguo tempore plenius et melius habere 
con ſueutrunt Et fi contra illas vel quemenngque 
articulum in preſenti carta contentum flatuta 
ſuerint edita per nos vel per antere/ſores no- 
tros vel conſuetudines introducte volumus et con- 
cedimus quod hujuſmodi conſuetudines et ſtatuta 
vacua et nulla ſint in perpetuum Remiſimus 
etiam Humfrido de Bown comiti Hereford” et 
Ee conſtabulario Anglie Regero Bygot co- 
miti Norff* mareſeallo Auglie et aliis comitibus 


baronibus miltibus armigeris Fohanni de Ferra- 
riis ac omnibus aliis de eorum ſocietate confe- 
deracione et concordia exiſtentibus necnon omni- 
bus xx libratas terre tenentibus in regyo noſ- 
tro ſive de nobis in capite five de alis guocungue 
gui ad transfretandum nobiſcum in Flanariam 
certo die notato vocati fuerunt et non venerunt 
rancorem noſtrum et malam voluntatem quam 
ex cauſis predifiis erga eos habuimus Et eciam 
trauſgreſſtonet fi quas nobis vel neftris fecerint 
zſque ad preſentes carte confeccionem Et ad 
majorem hujus rei ſecuritatem volumas et con- 
cedimus pro nobis et heredibus noſtris guad omnes 
archiepiſcopi et epiſcopi Anglie in perpetuum is 
ſuis cathedralibus eccleſiis habita preſenti carta 
et lefta excommunicent publice et in fingulis 
parochialibus ecclefiis ſuarum dioces" excommæ- 
nicare ſeu excommunicaios denunciare faciant 
bis in anno omnes gui contra tenorem preſentis 
carte vim et effeftum in quocungue articulo 
ſcienter fecerint aut fieri procuraverint quoguo= 
modo In cujus rei teſiimonium preſenti tarts 
Agillum noſtrum eft appenſum una cum figillis 
archiepiſcoporum epiſcoporum comitum baronum 
et aliorum qui ſponte juraverunt quod tenorem 
preſentis carte guatenus in tis off in omnibus et 
fingulis articulis obſervabunt et ad ejus obſerva- 
cionem conſilium ſuum et auxilium fidele preſta- 
bunt in perpetuum, 


without 


A. D. 129% 
26 Edo. 1. 
—— 


344 INTRODUCTION. 


40:99, without the univerſal conſent of the realm entirely general and 
a abſolute. This matter was very learnedly debated in M. Hamp- 
den's great caſe relating to ſhipmoney, A. D. 1637 ; when the 

ö judges determined it to be a ſeparate act of parliament, princi- 
pally becauſe it was recited as ſuch about nine years before, in 

the preamble: to the petition of right *. And their determina- 

tion ſeems to be juſt, for this was certainly ſufficient to give it 

for the future the binding force of a ſtatute in point of law ; 
though it hardly will be allowed as a concluſive provy a of a diſ- 


puted fact 1 in point of hiſtory. W 


| To ſay the truth, there ſeem to be * condhcs for ſuppo- 
ſing it only a kind of abſtra& or tranſlation by a cotemporary 
hand; which probably was inſerted at the end of the great char- 
ter in the regiſter of ſome monaſteries, whence it was tranſcribed 
by Trivet and Hemingford, who are copied by Knyghton and 
Walfingham. For it cannot be of ſo late a date as the 34* of 
Edw. I, wherein our ſtatute books and fir Edward Coke! have 
placed it; ſince Humfrey Bohun earl of Hereford, whoſe pardon 
is therein granted, died the 31" of December in the year 1298, 

27 Edw. I”: nay, all the old hiſtorians who inſert it ſuppoſe it 
to have been granted by the king in Flanders in the latter end 
of the year 1297, when the ſimilar french charters here printed 
were indiſputably ſealed ; of which, and which only, Matthew 
of Weſtminſter takes notice. It is not to be found upon any 
authentic roll or record of the years 1 297 or 1298, nor elſewhere: 

not that the ſtatute roll of that time is loſt, but no entry of ſuch 
ſtatute in latin appears thereon”, The firſt time it occurs in 
print, to the editor's knowlege, is in the Secunda Nr veterum 
ftatutorum, printed by Thomas Berthelet A. D. 1532 » for it is 
taken no notice of in the old abridgment of the ſtatutes; which 
was printed about the reign of Edward the fourth by Lettou and 
Machlinia, and was probably compiled ſomewhat earlier, as the 


1 State Trials, 510. 536.551, &c. * 1 Dugd. Monaſt. 447, 
* Bid. 595. 607. 628. n 3 Pryn. 742. 
. 1 fol. 386. . 


1 2 Inft. 532. | $4 
Tre | 5. 
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lateſt ſtatute therein abridged is 33 Hen. VI. chap. 13*. And 4.7. 97 


yet that abridgment has an abſtract of the ſtatute de confirmation? 8 
cartarum, alias dict“ ſuperaddicio cartarum, wherein the empha- 
tical word tien is left out“: which ſhews that not quite ſo much 
ſtreſs was laid upon it antiently, as at the time of M. Hamp- 
den's trial. And with regard to the omiſſion of the ſaving clauſe, 
(which muſt certainly be underſtood to relate to the antient feo- 
dal aids, pur file marier, pur faire fits chivalier, &c,) we may 
obſerve that, notwithſtanding this ſuppoſed ſtatute which is con- 
ſtrued by ſuch omiſſion to have abridged them all, king Edward 
himſelf in the year 1306 impoſed an aid on his ſubjects for 
knighting his eldeſt ſon; and in the writs of ſummons to the 
parliament, which he held to conſult about the manner of levy- 
ing it, he expreſſly claims it to be due in right of his crown“. 
In like manner the ſaving in the Confirmatio cartarum of the cul- 
toms on wool, ſkins, and leather, before granted, is omitted in 
the ſuppoſed ſtatute de zZallagio; and yet there is no doubt but 
that theſe were hereditary in the crown for ages after Edward 
the firſt. Wherefore it ſeems upon the whole that there is 
great reaſon to queſtion the authenticity of this dubious act of 
parliament, otherwiſe than as a cotemporary latin abſtract of the 
two french charters, intended (however imperfectly executed) 
to expreſs the ſe]f-ſame meaning in another language. 


HoweEveR, notwithſtanding the ſecurity thus given, the two 
earls ſeem ſtill to have retained their ſuſpicions of the king's 
ſincerity; and therefore at Carliſle, about Whitſontide A. D. 4 OR 
1298, they demanded that the king ſhould renew his confirma- 
tion of the charters at home ; leſt, as the former was ſealed in 
a foreign country, a pretence ſhould be thence formed for breaking 
through it: and they alſo inſiſted, that a perambulation ſhould 
be appointed to ſettle the boundaries of the foreſt. Both theſe 


P Under title Laborers, deuy & cuſtumex. 

4 Under title Taxes, — ge pur nul leſoigne * De jure corone in hujuſmodi caſu auxilium 
null manere dex aidez myſeg ne priſez de noſtre fieri nolis debet, Clauj, 34 Edto. I. n. 15, 
roialme ne prendroms forjqe par commune aſſent d. cedula. printed in 2 Rym. 986, 987. 
de tout le reyalme ſalve les aunciens aidez 5 Dyer. 43. 105. 2 Inſt. 59. 


u the 


A. D. 1208. 
27 Edrv. I, 
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the king's friends engaged ſhould be done on his return from the 
expedition into Scotland“: and accordingly he confirmed the 
charters in a parliament holden the 8 of March, being the firſt 
Sunday in the lent following, at London“, with a ſaving of the 
rights of his crown“; and directed writs to the ſeveral ſheriffs, 
on the 26" of March and 2* of April, reciting all the articles of the 
foreſt charter verbatim, (the five firſt chapters relating to the de- 
afforeſtations excepted) commanding thoſe articles and the great 
charter in all points to be obſerved, and promiling that a peram- 
bulation ſhould be had, as ſoon as his affairs were ſettled at the 
court of Rome. Theſe related to the pope's award between him 
and king Philip of France; and were ſo arduous, he ſaid, as 
entirely to employ his attention, ſince they affected himſelf, his 
whole realm, and all chriſtendom*. But, finding the people 
diſcontented at this partial and reſerved confirmation, he is ſaid 
to have at length confirmed the two charters, abſolutely and 
without any reſtriction, in another parliament holden about the 
beginning of the enſuing May ?. 


Tur people, notwithſtanding, being diſſatisfied that theſe 
confirmations were hitherto only verbal, while the promiſed per- 
ambulation was delayed, (without which it was impractacticable 
to deafforeſt the former encroachments) the king iſſued writs in 
the french or vulgar tongue, dated the 25" of June : complain- 
ing that he was too hardly preſſed ; declaring the reaſons of his 
delay through the great and urgent buſineſs in which he was ne- 
ceſſarily engaged, which would be finiſhed in the middle of July; 
obſerving that it would be inconvenient to the public to ſet about 
the perambulation in the time of harveſt ; but promiſing that the 
perambulators ſhould rendezvous at Northampton by Michaelmas 
day at fartheſt ; and therefore requeſting the people not to believe 
any malicious reports to the contrary, which were only calcu- 


t Hemingf, Walſingh. - * Clanſ. 27 Edu. J. mn. 17. 4. Stat. 
u (lauſ. 27 Ew. I. n. 18. d. 27 Edt. I. m. 37. printed in 3 Pryn. 842, 
_ » Hemingf, Walſingh, Trivet. Matth. 842, 844. 
Weſtm. 2 Brad. 65. Trivet. Hemingf. Walſingh. 
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lated to ſow ſtrife and debate between the king and his ſubjects. 1 
Theſe writs were ſent to every ſheriff in England, incloſed in an- 23 
other in latin, commanding him to publiſh them in every City, 


borough, market- town, and other place of public reſort *. 


In the next ſpring, at another parliament holden at London 3 F. 7. 
on the 16 of March, the two charters were again confirmed by 
the ſtatute called Articuli ſuper cartas; wherein it was provided ,,. 
that three knights or principal freeholders ſhould be elected in. a π²e = 
every county, who, or any two of them, were empowered to ſeef/. x >. 2./: > 
the charters duly executed, and to puniſh offenders againſt them 3. FX FF 
by impriſonment, ranſom, and amercement: for which purpoſe 
writs were iſſued on the 27" of March to every county in Eng- 4.2. zes. 
land, commanding them to proceed to ſuch election“. Many 
additional liberties were alſo granted by this ſtatute, extending 
the whole to the number of twenty chapters ; which bearing 
little or no relation to thoſe which were before granted in thel 
two charters, are not comprized in the enſuing collection; wherein 
the firſt part, which alone has reſpect to the charters, f is printed 
from the ſtatute-roll in the tower of London *. 


. erz. 


7 - p 
„ En . 17165, 


IN this there is a direction, that the charters ſhall be ſent to 
the ſheriffs of every county under the king's ſeal, and be read in 
full county-court four times in every year. In order to which the 
charters of Inſpeximus, 28 March A. D. 1300, 28 Edw. I, were 
made; of which ſome ſtill remain at Durham, Weſtminſter, 
and Oriel college, and they are alſo upon record at the tower ; 
from whence the various readings are taken which are ſubjoined 
to each charter reſpe&ively©. And writs of the ſame date, for 
that purpoſe, were ſent with them to every ſheriff in England“; 


2 Bundel. bre. 27 Edw,T. printed in © pag. xliv and lvi. There is alſo one at 


3 Pryn. 810. Appleby in Weſtmorland, of which an ac- 
a Clauſ. 28 Edt. I. m. 11. d. printed in count is given in fol. 3 28. note v. 
3 Pryn. 848. © (Jauſ. 28 Edw. I. n. 8. d. printed in 


b Stat. 28 Edw. I. n. 35. See pag. Ixxvii. 3 Pryn, 848. 
Uu 2 as 


A. D. 1300. 


28 Fic, J. 
—.— 
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as likewiſe on the 15" of April were other writs, for proclaiming 
the new articles ſuperadded by this parliament to the charters *. 


Mr ANTIME there is reaſon to ſuppoſe, that the perambula- 
tors of the foreſt met at Northampton about Michaelmas in the 
year preceding, and there ſettled their plan of operations for the 
enſuing ſpring ; for on the 1* of April the king iſſued writs to 
them reſpectively to begin the perambulation in all the foreſt- 
counties: and on the 10 of May he granted commiſſions to 
the knights elected in purſuance of the Articuli ſuper cartas 3 
appointing them his juſtices, and arming them with proper 
powers for the due execution of the two charters, and of the 
ſtatute of Wincheſter, which was paſled in the thirteenth year 
of his reign, and now newly republiſhed s. 


Tur perambulations being finiſhed in the ſummer, king Ed- 
ward on the 26” of September iſſued writs of ſummons * for a 


e Clauſ. 28 Eau. I. m.7. d. printed in 
3 Pryn. 848. 2 Rym. 863. 

f Clauſ. 28 Edio. I. n. 8 d. printed in 
3 Pryn. 849. 

Rex dilecto et fideli ſuo Rogero de Brabazon 
Jalutem Cum afſignavimus ves una cum quibu/= 
dam aliis fidelibus naſtris ad perambulationem 
in foreſtis noſtris infra comitatus noſtros Salop 
Sc fariendam Vobis mandamus quod ſitis Lich- 
Feld“ in craſtino oſcentionis Domini proximo 
futuro parati exinde cum dictis fidelibus noſtris 
profitiſci ad perambulationem illam faciendam 
quibus mandavimus guod tunc ad hoc faciendum 
modis omnibus perſonaliter ſint ibidem Et Hoc 
nullo modo omittatis ita quod per veſtrum defec- 
tum txpeditio dicti negotii infecta non remaneat 
guoquo modo Teſte rege apud Weſtm” primo die 
Aprilis. 

s Pat. 28 Ed. I. m. 14. printed in 3 Pryn. 
$50, &c. 

b Clauſ. 28 Edw. I. n. 3. d. 

Rex vicecomiti Cunbr' ſaluten Cum nuper 

ro communi utilitate populi regni ns/tri conceſ- 
ſimus quod carta de foreſta in fingulis ſuis ar- 
ticulis firmiter obſervaretur aſſignands gugſdamn 


de fidelibus noftris fingulis comitatibus ejuſdem 
regni in guibus foreſte noftre exiſtant ad peram- 
bulationem in eiſdem foreſtis faciend' ita quod 
perambulationem illam diſtincte et aperte fuctam 
ad nos anteguam aliqua executio vel aliguid 
aliud in inde fieret reportarent et quod 


juramentum naſtrum jus corone Anglie rationes 


et calumpnie noftre nec [non] jus rationes et 
calumpnie aliorum omnia ſalva forent Nos A.- 
cet dilecti fideles noſtri nunc primo ad nos detu- 
lerunt quod frcerunt in negocio memorato quid 
tamen prelati comites barones et ceteri magnates 
dicti regni (in quorum preſencia noſtras et ali- 
orum proponi et audiri volumus rationes et de 
quorum confilio in eodem negocio prout alias 
diximus intendimus operari maxime cum ip ad 
obſervand et manutenend” jura regni at corone 
predicte una nobiſcum juramenti vinculs ſunt” 
aftriti) juxta latus neftrum tunc temporis non 
Fuerunt at pra eo ſimiliter quod illi qui ſuas ra- 
tones quatenus illud negotium illos tangit pro- 
ponere debeant inde premuniti non erant eiden 
negocio fine ipſorum conſilio finem imponere non 
potuimus bono 'mado Et quia negotium illud 
quantum poſſumus cupimus maturari ita quod 


Per 
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parliament to meet on the 20 of January at Lincoln, 
the report of the commiſſioners ; in which he directs the mem- 
bers of the laſt parliament, if living and capable of that ſervice, 
to be returned, and notice to be given in the ſeveral foreſt- coun- 
ties, for all perſons concerned appear at the ſame time and place, 
and ſhew cauſe (if they had any) why the perambulations ſhould 
not be confirmed. 
ſeveral perambulations which had been made before the king's 
juſtices, by the oath of a jury, and in the preſence of the foreſters 
and verderors, were in that parliament examined and finally 
approved. And the commonalty of the realm having granted 
the king a fifteenth on this occaſion, he on the 14" of February 
by his letters patent confirmed theſe perambulations, and or- 
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per nos non fiet al ſque ulterioris dilationis in- 
commodo [ quin] effetfum debitum ſortiatur vo- 
lentes cum prelatis comtibus baronibus et mag- 
natibus ſupradittis ac aliis de communitare dicti 
regni ſuper hoc et guibuſdam aliis arduis nego- 
tiis nos et flatum regni predicti tangentibus has 
tere colloquium et tractatum Tibi precipimus 
guod firmiter injungendo quod venire farias co- 
ram nobis ad parliamentum noſirum apud Line 
in oftabis ſundti Hillarii proximo futur* duos 
milites de balliva tua illos videlicet qui pro 
communitate comitatus predicti ad parliamentum 
rofirum ultimo preteritum per preceptum noſ- 
trum venerunt et etiam de gualibet civitate 
infra ballivam tuam eoſdem cives et de quolilet 
burgo eoſagem burgenſes qui ad predictum parli- 
amentum noſirum alias fic venerunt Et ſi forte 
aliguis militum civium vel burgenſium predic - 
torum moriuus fuerit aut infirmus per guod ad 
difos diem et locum venire nequiverit tunc loco 
illius mortui aut infirmi unum alium idoneum 
ad hoc eligi et ad diftum parliameni um noſtr um 
venire fucias ita quod milites cives et burgenſes 
predicti diftis diei et loco moais omnibus inter- 
int cum plena poteſtate audienai et faciendi ea 
que ibidem in premiſſis negotiis ordinari contin- 


get pro communi commodo dicti regui Et eiſdem 


militibus de communitate comitatus predicti ci- 
vitus de civitatibus et burgen/ibus de burgis 


preaiftis rationabiles expenſas ſuas habere facias 


in weniendo ad diflum parliamentum n:ftrum 
ibidem morands et etiam reaeundo Tibi inſuper 
precipimus ficut prius quod per totam ballivam 
tuam fine dilatione publice facias preclamari 
quod omnes illi qui terras aut tenementa hade- 
ant infra metas foreſte noſire in balliva tua et 
gui perambulationem in aliguo calumpniari vo- 
lutrint gued ſint ceram nobis in parliamento 
neſtra predicto efteniuri in bac parte rationes 
ſuas et calumpnias ſi guas habent Et habeas 
ibi nomina predictorum militum civium et bur 
genſium et hoc breve Teſte rege apud Ia Roſe 
j die Septembris. 

Conſimiles litere diriguntur vicecomitibus ſub 
ſcriptts in quorum comitatibus foreſte exiſtunt 
videlicet Weſtmerl” Eborum Netingham' Dert” 
Northt' Bu” Hunt” Eſſex" Surr' Sutht' Wylt” 
Saumers Dor; Devon” Glouc' Wygorn” Hereford? 
Roteland? Oxon* Salop' Staffurd? Warr. 

Rex vicecomiti Line ſaluten Cum nuper 
pro communi utilitate Tc ut ſupra uſque ibi 
pro communi commodo dicti regni”* E. 
habeas ibi nomina preaiftorum militum civium 
et burgenſium et hoc breve T. R. ut ſupra. 

Eedem modo mandaium eft vicecomitidus ſubs 
ſeriptis in quorum coriitatibus non ſunt foreſte 
viaclicet Norff*® Su, Cantebr* Bed) Kane 
Suffer Midd* Leyc' Northunbr? Carnud? Lane? 
Hertford”. 


dained 


to receive 4. D. 1300, 
28 Edeo. J. 


— / 


In conſequence whereof it appears, that the 


29 Edw, J. 
— 


350 INTRODUCTION, 


4. ge. dained them to remain as a ſtanding evidence of the boundaries 
4 . * . M 
of the foreſt in every county for ever 


| It may be matter of curioſity to obſerve 
the form of theſe perambulations to eſtabliſh 
the bounds of the foreſts ; for which purpole 
a foreſt is here ſelected, which has no longer 
any exiſtence, but is now converted into pri- 
vate property. | 

Rot. Perambulationum foreſtarum 29Edw, J. 
m. 8. 

Rex omnibus ad ques Cc Sciatis quod cum 
communitas regni noſtri nobis conceſſerit quintam 
aeci mam omnium bonorum ſuorum mokilium que 
habebunt in fefto ſandti Michaelis proxims fu- 
turo ext unc taxandorum que guidem guintade- 
cima poſt hujuſmodi taxationem colligi debet le- 
vari et fiaeliter nobis folvi Folumas et conce. 
dimus pro nobis et heredibus neſtris quod pe- 
rambulationes fafe coram dilecto et fideli noſtro 
Rogero le Brabazon et ſeciis ſuis ad hoc aſſig- 
natis per preceptum noſtrum de foreſtis noſtris 
in comitatu Oxon" de cetero teneantur et ol ſer- 
rentur per metas et lundas contentas in eiſdem 
peramòulationibus guarum tenor de verbo ad 
rerlum ſeguitur in hunc modum 

Perambulatio foreſtarum comitatus Oxon 
acta coram dominis Rogero le Brabazun Ra- 
dulfo de Heng ham et Willielmo Inge juſticia- 
riis domixi regis ad diftam peraubulationem 
Faciendam afſignatis in preſentia foreſtariorum 
et viridariorum fereflarum predictarum die do- 
minica in vigilia beati Petri in cathedra anno 
regni regis Edæuardi viceſimo oftavo per ſacra- 
mentum Fehannis filit Guidonis Fulconis de Ru- 
cote Thome de Parco Willielni de Sharebroke 
Henrici de Bruylly Gilberti de Gaye Ricardi de 
Caune Fobannis de la Hide Hugonis de Barton 
Stephani de Abendon Jobannis de Haddon Ro- 
berti ae Stok" Roberti de Romeny junioris Ri- 
cardi de Cornewell Radulf de Sutton Henrici 
le Eſpicer de Cheping- Norton Walteri Heſel de 
Lillinge/ton Roberti Neel de Wade Pyrte Nicho- 
lai Broan junioris Radulj de la Hide WilkeImi 
Bernard Fohannis de Honyngton de Chadelyngton 
Aae de Dounhalle et Roberti de Aſtcote Qui di- 
cunt ſuper ſacramentum ſuum quod foreſta de 
Schotovere incipit ad molendinum quod vocatur 


Soteleſcote Mulle et fic per le Meredich* quod off 
inter dominicum boſcum domini regis de Hed- 
ingdon et terram Johannis de Ellesfeld inclugendo 
foreftam ex parte dextra per omnes bunaas et 
metas ſubſeriptas et excludendo extra foreſtam 
ex parte finiſtra totum reſiduum et fic uſque 
Stonibrigge et fic per le Meredich uſgue Edene- 
brok et fic uſque le Lunden quod vocatur Enſe- 
grovemere quod eſt inter campum de Elſefeld et 
campum de Wyk et fic uſque Stodfold et fic uſque 
le Brech et fic uſque le Brecheburne quod eft 
inter boſcum domini regis quod vocatur Stowode 
et le Breche de Elſefeld et fic per foſſatum uſque 
Eldendon et ſic uſque Bichewweyeſende et fic u/que 
Beckeleſlile et fic per haiam uſque Hangeręſende 
per boſcum ae Elſefeld et fic inter boſcum de 
Node Eton et Stowode uſque Kinge/oR" et fit 
uſgque DudemweyJende apud la lake gue vocatur 
Mode Eton Ho et fic uſque Longerudyngeſende 
gue eft inter Stowode et Cow Alix et fic uſque 
Braddenebrigg' et fic uſque Thremeren inter 
Stowode et boſcum Henrici Tyeys et boſcnm ab 
batis de Weſt et fic uſque cornerum del Par- 
teres Breche de Beckele et fic uſque le Dichende 
de Beckele et fic direfte per bayam per ſone de 
Beckele uſque Stowode mere et fic uſque Becte- 
lehach et ic per hayam Bantereſhale et ſic per 


. hayam uſque le Brecheſburn ad capud boſei Fo- 


hannis de ſandto Jobanne et fic uſgue le Mere- 
thorn inter campum de Staunton et Wik et fit 
u/que Baſtardeſcreft de Stoferd et fic per faſa- 
tum difti crofii uſgue ad pontem de Stoford 
et ſic per foſſatum inter campum de Hedindon et 
campum de Ferſthull et fic uſque Sanden et fic 
per Matum inter campum de For/thull et Schot- 
ve re uſque Lynhale et fic uſque Biyondebrok 
inter beſcum demini regis et beſcum de Forſthull 
et fic uſque Wodemanneſpull et fic uſgue Farn- 
wellebrok atte Groveſhend et fic uſque Halengb- 
tonhach et fic uſgue Mintenhale et ſic uſgue 
Banſtakebrak Netberende et fic per foſſatum 


 uſque Kingeſwodebrok et fic uſque ad capud in- 


ferius de Akemere juxta Kingewodebrok uſque 
le Rededich aſcendendo uſue ad boſtum de 
Temple et fic deſcendendo per boſeum Templi uj- 

gue 
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A. D. 1300. 
AT the ſame time the king, by his letters patent, confirmed and 
the two charters ; with a ſpecial proviſo, that, if any thing had 
been enacted contrary to their true ſenſe and meaning, it ſhould 
be remedied or even annulled by the common conſent of the 
realm. An original of this charter, with the great ſeal in white 
wax appendant thereto, {being in breath nine inches and an half, 
and in length five inches and a quarter including the fold for the \l 
label) is extant in the Bodleian library among M. Furney's charts, 1 
from whence the following copy © is exactly printed; and the 
device of the ſeal, with the imperfections ſhaded, may be ſeen 
in page Ixxvi, and of the counter-ſeal in page Ixxx. There is 
another of theſe charters in the archives of Chriſt-church in Ox- 
ford; and M. Prynne mentions! four, that he had found in the 


tower of London. 


gue le Mereweye que extendit juxta Schotto- regis proavi aomini regis nunc ad tale dampnum 
were et fic uſque Akemerebrok et fic uſque videlicet quod nec ii nec eorum anteceſſores ſeu 
diftum le Rededich inter boſctum Johannis preaecefſores poſt tempus predictum uſque nunc 
de Scaccꝰ io et boſcum de Templs uſque Rededi che- michil de biſcis predictis capere potuerunt niſi 
fende et fir deſcendenas u/que Akemerewelle et per liberationem forefariorum et ad eorundem 
fic uſque le Mereweye juxta beſcum de Schoto- foreflariorum voluntatem nec aliud proficuum 
were et fic per le Mereweye inter boſcum de de eiſdem boſcis recipere ficut prius habere et 


Schotovere et Horjpathe et fic uſque ad ſummum 
capud de Akemere et fic uſque Challe per le 
Merebegg' inter Pyriebale et Chalfle et fic uſ- 
gue viam regiam que ducit verſus Oxon" et ſic 
per eandem viam regiam uſque parvum pontem 
de Oxon'et fic u/que Charewell et fic per Chare- 
welle uſque ad molendinum qued vocatur Soteleſ- 
cote Mulle Et dicunt predifti juratores quad 
boſcus de Eljefeld gui modo eff Fohannis de Elſe- 
Feld et beſcus de Mode Eton qui eſt abbatis de 
yneſbam et bojcus de Cow-Aliz gui oft abbatis 
de Weſt et boſcus del Hol" gui ef Henrici 
Tyeys et boſcus de Forſthull gui eſt abbatis de 
Oſeneye et prioriſſe de Stodleye et buſrus de 
Sthawe qui eft abbatis de Abenden et boſcus de 
Herſpathe qui eſt magiſiri milicie templi in 
Anglia et locus de Chalfle qui eft ejuſdem ma- 
giftri milicie et bojei de Hornle et Sydele in 
Stanton gui ſunt Jobannis de ſancto Jobanne 
Fuerunt afforeſtati peſt coronationem domini H. 


facere conſueverunt ante tempus coronationis 
domini H. regis predicti abſque attachiamento 
et impedimento foreftariorum prediflorum Et 
dicunt omnes predittos boſeos ¶ e afforeſlatos poſt 
coronationem domini H. regis proavi domi ni 
regis nunc prout inte!lexerunt et intelligunt ex 
relatu anteceſſorum /uorum et aliorum proborum 
hominum et per communem fumam patrie et per 
omnes villatas cigem foreſte propinguius adjacen- 
tes In cujus rei leſtimonium predicti jurati fi- 
gilla ſua appeſuerunt 

Ita quod guicguid per iſtas perambulationes 
penitur extra foreſſam remaneat extra fo- 


reſtam et refiauum remaneat foreſia ſecun- 


dum metas et bundas predictas imperpetuum In 
eujus rei teſtimonium has literas noſtras fieri 


fecimus patentes Teſte rege apud Lincoln" xiiij 


die Feoruarii, 
K pag. Ixxix. 


| 3 Pryn. 85 Ta 
THis: 
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T'u1s ſeems to have been the final and complete eſtabliſhment 
of the two charters, of liberties and of the foreſt : which, from 
their firſt conceſſion under king John A. D. 1215, had been 
often endangered, and undergone very many mutations, for the 
ſpace of near a century ; but were now fixed upon an eternal 
baſis, having in all, before and fince this time, (as fir Edward 
Coke obſerves”) been eſtabliſhed, confirmed, and commanded 


to be put in execution, by two and thirty ſeveral acts of parliament”. 


AND, having thus traced the two charters from their original 
in Runingmede (if not earlier) to this their laſting ſettlement, 
it is now time to put a period to this hiſtorical diſcourſe ; which, 
through the multitude of facts and records appealed to, hath 
ſwoln to a greater bulk than the editor expected when firſt he 
undertook to compile it. In conſequence of thoſe facts and re- 


cords he hath been obliged to differ very frequently, (more fre- 


quently indeed than is taken notice of) not only from the mo- 
naſtic writers and ſuch as have implicitly followed them, but 


. alſo from later hiſtorians of a very different character; who were 
endued with more learning and induſtry, and wrote from more 
authentic materials. The reflexion which muſt naturally ariſe 


from hence is this ; that, fince men of great abilities have failed 
in point of accuracy through the extenſiveneſs of the plan which 
they have purſued, we may conclude that the compiling and di- 


"2" Ini. proca, - 


" It is true, that the apprehenſions of the 
people were again raiſed, when king Edward, 
29 Dec. A.D.13os, obtained a bulle from 
pope Clement the fifth, annulling all the. con- 
ceſſions that had been extorted from him with 
relation to the foreſts and other liberties ; 
( 2 Rym. 978.) and releaſing him from his 
oaths, and other ſpiritual ties, by which he 
was engaged to obſerve them. But the only 
uſe he made of it (according to Brady, 
2 Hiſt. 84; and Carte, 2 Hiſt. 292.) was to 
ſhew his magnanimity ; in that being now 
abſolved from all manner of obligation, ac- 
cording to the caſuiſtry of the times, he 


7 


thought proper of his 6wn freewill, and 
without any compulſion, to confirm and en- 
large very many of theſe conceſſions by the 
ordinance of the foreſt, which he publiſhed 
on the 27"" of May in the following year. 
And yet (as Tyrrel very juſtly obſerves, 
3 Hiſt. 170.) he, by chapter 5 of this very 
ordinance, abſolutely revoked and annulled 
the deafforeſtation, which was before ſo {o- 
lemnly agreed to ; though it does not appear 
that he ever in fact attempted any thing after- 
wards, in breach of the two charters granted 


by his father, and ſo often confirmed by 
himſelf. 


veſting 
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geſting of a general and complete hiſtory of England is a bur- 
then too heavy to be undertaken by any ſingle man, however ſu- 
pereminently qualified ; but that, if ever ſuch a work is ſucceſs- 
fully performed, it muſt be carried on by the joint endeavours 
of individuals, each of them attentive to detached parts of it, 
which may afterwards be woven together into one uniform 
whole. That taſk may be reſerved for ſome maſterly and com- 
prehenſive genius, elegant in his ſtile, faithful in his narration, 
able and impartial in his judgment: who, being poſſeſſed of a 
thorough inſight into the riſe and gradual improvements of the 
conſtitution and laws of this kingdom, the frequent revolutions 
of it's eccleſiaſtical and civil polity, the different manners of it's 
people at different periods of time, and it's general connexions 
and commerce with foreign nations, and being accurately ſup- 
plied with particular facts and occurrences by the laborious re- 
ſearches of others, might regulate and bring to perfection in a 
finiſhed degree this great and extenſive work; though he wanted 
that critical attention to dates, and names, and other minuter 
circumſtances, which would be requiſite in thoſe who ſhould act 
in the ſubordinate departments. If what the editor of theſe 
ſheets has collected, with regard to the original, progreſs, and 
eſtabliſhment of the two great charters of liberties, can in any 
ſhape contribute to illuſtrate this important part of our engliſh 
juridical hiſtory, he ſhall think that he has not altogether thrown 
away the labour and time, which have been beſtowed upon theſe 
enquiries. 
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TABULA CARTARUM. 


Articuli magne carte libertatum ſub figillo regis Fohannis. Pag. iii. 


Magna carta, 15 Jun. MCCXV, 17 Joh. xi. 
Conventio inter regem Jofannem et barones. xxiv. 
Magna carta, 12 Novemb. MCCXVI, 1 Hen. III. xxvi. 
Magna carta. MCCXVII. xxxv. 
Magna carta, 11 Febr. MCCXXIV, 9 Hen. III. xliv. 
Carta de foreſta, 11 Febr. MCCXXIV, 9 Hen. III. Ivi. 


Carta confirmationis, 28 Fan. MCCXXXVI, 21 Hen. III. Ixiii. 


Sententia excommunicationis, &c. 13 Mai MCCLIII, 
37 Hen. III. Ixv. 


Carta confirmationis, 14 Mar. MCCLXIV, 49 Hen. III. Ixix. 


Statutum de Marleberge, 18 Nov. MCCLXVII, 52 Hen. 
III. c. 5. | Ixxiii. 


Confirmatio cartarum, 5 Nov. MCCXCVII, 25 Ed. I. Ixxiv. 
Articuli ſuper cartas, 6 Mar. MCCXCIX, 28 Ed. I. Ixxvii. 


Carta confirmationis, 14 Febr. MCCC, 29 Ed. I. Ixxix. : 
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ERRATA 


Page xxi, line 2, 3. (in ſome copies) for quonda m regeeottorum read quondam rege 
Scottorum 


xxxix, line 16. add (in the left-hand margin) xxxviii. 
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ISTA ſunt capitula que barones petunt et et dominus rex concedit® EK N 


OST deceſſum anteceſſorum heredes plene etatis habebunt 
hereditatem ſuam per antiquum relevium exprimendum 
in carta 
§. Heredes qui infra etatem ſunt et fuerint in cuſtodia cum ad 
etatem pervenerint habebunt hereditatem ſuam fine relevio et 
fine . 
§. Cuſtos terre heredis capiat rationabiles exitus conſuetudines 
et ſervitia fine deſtructione et vaſto hominum et rerum ſuarum 
et {1 cuſtos terre fecerit deſtructionem et vaſtum amittat cuſto- 
diam et cuſtos ſuſtentabit domos parcos vivaria ſtagna molendina 
et cetera ad terram illam pertinentia de exitibus terre ejuſdem 
et ut heredes ita maritentur ne diſparagentur et per conſilium 
propinquorum de conſanguinitate ſua 
$. Ne vidua det aliquid pro dote ſua vel maritagio poſt deceſ- 
ſum mariti ſui ſed maneat in domo ſua per xl dies poſt mortem 
ipſius et infra terminum illum aſſignetur ei dos et maritagium 
ſtatim habeat et hereditatem ſuam 
A 2 $. Rex 


5 


iv ARTICULI CARTE 


$. Rex vel ballivus non ſaiſiet terram aliquam pro debito dum 
catalla debitoris ſufficiunt nec plegii debitoris diſtringantur dum 
capitalis debitor ſufficit ad ſolutionem ſi vero capitalis debitor de- 
fecerit in ſolutione fi plegii voluerint habeant terras debitoris 
donec debitum illum perſolvatur plene niſi capitalis debitor mon- 
ſtrare poterit ſe eſſe inde quietum erga plegios 
6 F. Rex non concedet alicui baroni quod capiat auxilium de 
liberis hominibus ſuis niſi ad corpus ſuum redimendum et ad 
faciendum primogenitum filium ſuum militem et ad primogeni- 
tam filiam ſuam ſemel maritandam et hoc faciet per rationabile 
auxilium 
$. Ne aliquis majus ſervitium faciat de feodo militis quam 
inde debetur | 
8 S. Ut communia placita non ſequantur curiam domini regis 
ſed aſſignentur in aliquo certo loco et ut recognitiones capiantur 
in eiſdem comitatibus in hunc modum ut rex mittat duos juſti- 
ciarios Per iiij“ vices in anno qui cum iiij“ militibus ejuſdem 
comitatus electis per comitatum capiant aſſiſas de nova diſſaiſina 
morte anteceſſoris et ultima preſentatione nec aliquis ob hoc fit 
ſummonitus niſi juratores et due partes 
Ut liber homo amercietur pro parvo delicto ſecundum mo- 
aum delicti et pro magno delicto ſecundum magnitudinem de- 
licti ſalvo continemento ſuo villanus etiam eodem modo amer- 
cietur ſalvo waynagio ſuo et mercator eodem modo ſalva mar- 
candiſa per ſacramentum proborum hominum de viſneto 
10 F. Ut clericus amercietur de laico feodo ſuo ſecundum mo— 
dum aliorum predictorum et non ſecundum beneficium eccle- 
ſiaſticum 
11 F. Ne aliqua villa amercietur pro pontibus faciendis ad nad 
rias niſi ubi de jure antiquitus eſſe ſolebant 
12 F. Ut menſura vini bladi et latitudines pannorum et rerum 
1 emendetur et ita de ponderibus 
8. Ut aſſiſe de nova diſſaiſina et de morte anteceſſoris abbre- 
1 et ſimiliter de aliis aſſiſis 
14 8. Ut nullus vicecomes intromittat ſe de placitis ad coronam 


pertinentibus fine coronatoribus et ut comitatus et hundreda fint 
ad 


REGIS JOHANNIS. v 


ad antiquas firmas abſque nullo incremento exceptis dominicis 
maneriis regis 

§. Si aliquis tenens de rege moriatur licebit vicecomiti vel alii 15 
ballivo regis ſeiſire et imbreviare catallum ipſius per viſum lega- 
lium hominum ita tamen quod nichil inde moveatur donec ple- 
nius ſciatur ſi debeat aliquod liquidum debitum domino regi et 
tunc debitum regis perſolvatur reſiduum vero relinquatur execu- 
toribus ad faciendum teſtamentum defuncti et ſi nichil regi de- 
betur omnia catalla cedant defuncto 

§. Si aliquis liber homo inteſtatus deceſſerit bona ſua per ma- 16 
num proximorum parentum ſuorum et amicorum et per viſum 
eceleſie diſtribuantut 

$. Ne vidue diſtringantur ad ſe maritandum dum voluerint 17 
ſine marito vivere ita tamen quod ſecuritatem facient quod non 
maritabunt ſe fine aſſenſu regis fi de rege teneant vel dominorum 
ſuorum de quibus tenent 

$. Ne conſtabularius vel alius ballivus capiat blada vel alia 18 
catalla niſi ſtatim denarios inde reddat niſi reſpectum habere poſ- 
fit de voluntate venditoris 

$. Ne conſtabularius poſſit diſtringere aliquem militem ad 19 
dandum denarios pro cuſtodia caſtri fi voluerit facere cuſtodiam 
illam in propria perſona vel per alium probum hominem ſi ipſe 
eam facere non poſſit per rationabilem cauſam et ſi rex eum duxe- 
rit in excercitum it quietus. de cuſtodia ſecundum quantitatem 
temporis 

$. Ne vicecomes vel ballivus regis vel aliquis alius capiat 20 
equos vel carettas alicujus liberi hominis pro cariagio faciendo 
niſi ex voluntate ĩpſius 

$. Ne rex vel ballivus ſuus capiat alienum boſcum ad caſtra 21 
vel ad alia agenda ſua niſi per voluntatem ipſius cujus boſcus ille 
fuerit 

§. Ne rex teneat terram eorum qui fuerint convicti de felonia 22 
niſi per unum annum et unum diem fed tunc reddatur domino 
feodi 

$. Ut omnes kidelli de cetero penitus deponantur de Tamiſia 23 
et Medewaye et per totam Angliam 


$. Ne 
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24 8. Ne breve quod vocatur Precipe de cetero fiat alicui de ali- 
quo tenemento unde liber homo amittat curiam ſuam 
25 F. Si quis fuerit diſſeiſitus vel prolongatus per regem fine ju- 
dicio de terris libertatibus et jure ſuo ſtatim ei reſtituatur et ſi 
contentio ſuper hoc orta fuerit tunc inde diſponatur per judicium 
xxv baronum et ut illi qui fuerint diſſaiſiti per patrem vel fra- 
trem regis rectum habeant fine dilatione per judicium parium 
ſuorum in curia regis et ſi rex debeat habere terminum aliorum 
cruce ſignatorum tunc archiepiſcopus et epiſcopi faciant inde 
judicium ad certum diem appellatione remota 
26 F. Ne aliquid detur pro brevi inquiſitionis de vita vel mem- 
bris ſed libere concedatur ſine precio et non negetur 
27 F. Si aliquis tenet de rege per feodi firmam per ſokagium vel 
per burgagium et de alio per ſervitium militis dominus rex non 
habebit cuſtodiam militum de feodo alterius occaſione burgagii 
vel ſokagii nec debet habere cuſtodiam burgagii ſokagii vel feodi 
firme et quod liber homo non amittat militiam ſuam occaſione 
parvarum ſergantiſarum ſicuti de illis qui tenent aliquod tene- 
5 reddendo inde cuttellos vel ſagittas vel hujuſmodi 
8. Ne aliquis ballivus poſſit ponere aliquem ad legem ſimplici 
| kk ſua fine teſtibus fidelibus 
$. Ne corpus liberi hominis capiatur nec impriſonetur nec 
” difaiietur nec utlagetur nec exuletur nec aliquo modo deſtrua- 
tur nec rex eat vel mittat ſuper eum vi niſi per judicium parium 
ſuorum vel per legem terre 
39 F. Ne jus vendatur vel differratur vel vetitum fit 
31 F. Quod mercatores habeant ſalvum ire et venire ad emendum 
vel vendendum ſine omnibus malis toltis per antiquas et rectas 
conſuetudines 
32 9. Ne ſcutagium vel auxihum ponatur in regno niſi per com- 
mune conſilium regni niſi ad corpus regis redimendum et primo- 
genitum filium ſuum militem faciendum et filiam ſuam primo- 
genitam ſemel maritandam et ad hoc fiat rationabile auxilium 
g ſimili modo fiat de taillagiis et auxiliis de civitate London' et de 
| aliis civitatibus que inde habent libertates et ut civitas London' 


plene 
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plene habeat antiquas libertates et liberas conſuetudines ſuas tam 
per aquas quam per tterras 

$. Ut liceat unicuique exire de regno et redire ſalva fide do- 33 
mini regis niſi tempore werre per aliquod breve tempus propter 
communem utilitatem regni. 

§. Si quis mutuo aliquid acceperit a Judeis plus vel minus et 34 
moriatur antequam debitum illud ſolvatur debitum non uſurabit 
quamdiu heres fuerit infra etatem de quocumque teneat et fi de- 
bitum illud inciderit in manum regis rex non capiet niſi catal- 
lum quod continetur in carta 

$. Si quis moriatur et debitum debeat Judeis uxor ejus habeat 3; 
dotem ſuam et ſi liberi remanſerint provideantur eis neceſſaria 
ſecundum tenementum et de reſiduo ſolvatur debitum falvo ſer- 
vitio dominorum ſimili modo fiat de aliis debitis et ut cuſtos 
terre reddat heredi cum ad plenam etatem pervenerit terram 
ſuam inſtauratam ſecundum quod rationabiliter poterit ſuſtinere 
de exitibus terre ejuſdem de carucis et wainnagiis 

§. Si quis tenuerit de aliqua eſkaeta ſicut de honore Walinge- 35 
ford Notingeham Bonon' et Lankaſtr' et de aliis eſkaetis que ſunt 
in manu regis et ſunt baronie et obierit heres ej us non dabit aliud 
relevium vel faciet regi aliud ſervitium quam faceret baroni et ut 
rex eodem modo eam teneat quo baro eam tenuit 

$. Ut fines qui facti ſunt pro dotibus maritagiis hereditatibus 37 
et amerciamentis injuſte et contra legem terre omnino condo- 
nentur vel fiat inde per judicium xxv baronum vel per judicium 
majoris partis eorumdem una cum archiepiſcopo et aliis quos 
ſecum vocare voluerit ita quod ſi aliquis vel aliqui de xxv fue- 
rint in ſimili querela amoveantur et alii loco illorum per reſiduos 
de xxv ſubſtituantur | 


8. Quod obſides et carte reddantur que liberate fuerunt regi 38 
in ſecuritatem | 85 

§. Ut illi qui fuerint extra foreſtam non veniant coram juſti- 39 
ciariis de foreſta per communes ſummonitiones niſi ſunt in pla- 
cito vel plegii fuerint et ut prave conſuetudines de foreſtis et de 
foreſtariis et warrenniis et vicecomitibus et rivariis emendentur 


per 
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per xii milites de quolibet comitatu qui debent eligi per probos 
homines ejudem comitatus 

40 F. Ut rex amoveat penitus de balliva parentes et totam ſe- 
quelam Gerardi de Atyes quod de cetero balliam non habeant 
ſcilicet Engelardum Andream Petrum et Gyonem de Cancell' 
Gyonem de Cygon' Matheum de Martiny et fratres ejus et Gal- 
fridum nepotem ejus et Philippum Mark 

41 F. Et ut rex amoveat alienigenas milites ſtipendiarios baliſta- 
rios et ruttarios et ſervientes qui veniunt cum equis et armis ad 
nocumentum regni 

42 F. Ut rex faciat juſticiarios conſtabularios vicecomites et bal- 
livos de talibus qui ſciant legem terre et eam bene velint obſervare 

43 F. Ut barones qui fundaverunt abbatias unde habent cartas 
regum vel antiquam tenuram habeant cuſtodiam earum cum va- 
caverint 1 

44 F. Si rex Walenſes diſſaiſierit vel elongaverit de terris vel li- 
bertatibus vel de rebus aliis in Anglia vel in Wallia eis ſtatim 
fine placito reddantur et ſi fuerint diſſaiſiti vel elongati de tene- 
mentis ſuis Anglie per patrem vel fratrem regis ſine judicio pa- 
rium ſuorum rex eis ſine dilatione juſticiam exhibebit eo modo 
quo exhibet Anglicis juſticiam de tenementis ſuis Anglie ſecun- 
dum legem Anglie et de tenementis Wallie ſecundum legem 
Wallie et de tenementis marchie ſecundum legem marchie idem 
facient Walenſes regi et ſuis 

§. Ut rex reddat filium Lewelini et} 

preterea omnes obſides de Wallia et 
cartas que ei liberate fuerunt i in ſe- 
curitatem paciss = = = 

46 F. Ut rex faciat regi Scottorum de 
obſidibus reddendis et de libertatibus 
ſuis et jure ſuo ſecundum formam 
quam facit baronibus Anglie - =) 

47 5. Et omnes foreſte que ſunt aforeſtate per regem tempore 
ſuo deafforeſtentur et ita fiat de ripariis que per ipſum regem 
ſunt in defenſo 


niſi aliter eſſe debeat per 
cartas quas rex habet per 
judicium archiepiſcopi et 
aliorum quos ſecum vo- 
care voluerit 


§. Omnes 


| __. __.RE GIS JOHANNIS. ix 


d. Omnes autem iſtas conſuetudines et libertates quas rex 48 ij 
conceflit regno tenendas quantum ad ſe pertinet erga ſuos omnes 
de regno tam clerici quam laici obſervabunt quantum ad ſe per- 
tinet erga ſuos 


8. Hec eſt forma ſecuritatis ad obſervandum pacem et liber- 49 
tates inter regem et regnum Barones eligent xxv barones de regno 
quos volucrint qui debent pro totis viribus ſuis obſervare tenere 
et facere obſervari pacem et libertates quas dominus rex eis con- L 
ceflit et carta ſua confirmavit ita videlicet quod ft rex vel juſti- 7 
ciarius vel ballivi regis vel aliquis de miniſtris ſuis in aliquo erga | 
aliquem deliquerit vel aliquem articulorum pacis aut ſecuritatis 
tranſgreſſus fuerit et delictum oſtenſum fuerit 111* baronibus de 
predictis xxv baronibus illi iiij'“ barones accedent ad dominum 
regem vel ad juſticiarium ſuum ſi rex tuerit extra regnum pro- 
ponentes ei exceflum-Petent ut exceſſum illum ſine dilatione fa- 
ciat emendari Et ſi rex vel juſticiarius ejus illud non emendaverit 
fi rex fuerit extra regnum infra rationabile OD determinan- 


illis xxv baronibus et illi xxv cum communa totius terre diſtrin- 
gent et grayabunt regem modis omnibus quibus poterunt ſcilicet 
per captionem caſtrorum terrarum poſſeſſionum et aliis modis 
quibus poterunt donee fuerit emendatum ſecundum arbitrium 
eorum ſalva perſona. domini regis et regine et liberorum ſuorum 
et cum fuerit. emendatum intendant domino regi ſicut prius et 
quicumque voluerit de tetra jurabit ſe ad predicta exequenda pa- 
riturum mandatis predictorum xxv baronum et gravaturum regem 
pro poſſe ſuo euin ipſis et rex pubblice et libere dabit licentiam 
jurandi cuilibet qui jurare yoluerit et nulli umquam jurare pro- 
hibebit omnes autem illos de terra qui ſponte ſua et per ſe nolue- 
rint jurare xxv baronibus de diſtringendo et gravando regem cum 
eis rex faciat jurare eoſdem de mandato ſuo ſicut predictum eſt 
Item ſi aliquis de predictis xxv baronibus deceſſerit vel a terra 
receſſerit vel aliquo modo alio impeditus fuerit quo minus iſta 


predicta poſſint exequi qui reſidui fuerint de xxv eligent alium 
* B | loco 


x ARTIC. CARTE R. JOHANNIS. 


loco ipfius pro arbitrio ſuo qui fimili modo erit juratus quo et 
ceteri In omnibus autem que iſtis xxv baronibus committuntur 
exequenda fi forte ipſi xxv preſentes fuerint et inter ſe ſuper re 
aliqua diſcordaverint vel aliqui ex eis vocati nolint vel nequeant 
intereſſe ratum habebitur et firmum quod major pars ex eis pro- 
viderit vel preceperit ac fi omnes xxv in hoc conſenſiſſent et pre- 
dicti xxv jurabunt quod omnia antedicta fideliter obfervabunt et 
pro toto poſſe ſuo facient obſervari Preterea rex faciet eos ſecu- 
ros per cartas archiepiſcopi et epiſcoporum et magiſtri Pandulfi 
quod nichil impetrabit a domino papa per quod aliqua iſtarum 
conventionum revocetur vel minuatur et ſi aliquid tale impetra- 
verit reputetur irritum et inane et nunquam eo utatur. 
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OHANNES * Dei gratia rex Anglie dominus Hybernie 

dux Normannie * Aquitanie et comes Andegavie archiepiſ- 
copis epiſcopis abbatibus comitibus baronibus juſticiariis foreſta- 
riis vicecomitibus prepoſitis miniſtris et omnibus ballivis et fide- 
libus ſuis ſalutem Sciatis nos intuitu Dei et pro ſalute anime 
noſtre et omnium anteceſſorum et heredum noſtrorum ad hono- 
rem Dei et exaltationem ſancte ecclefie et emendationem regni 


VARIAE LECTIONES, 


deſumptae ex Libro rubro Scaccharii Mſim. (fol. ccxxxiiij.) fignantur Litera R: 
ex Carta autographa altera in Bibliotheca Cottoniana, Litera et Numero C 2. 


2 OMniBus Chriſti fidelibus ad quos conus et familiaris ſalutem in Domino Sci- 


preſens ſcriptum pervenerit Stephanus Dei 
gratia Cantuar' archiepiſcopus totius Anglie 
primas et ſancte Romane eccleſie cardinalis 
Henricus eadem gratia Dublin' archiepiſco- 
pus Willielmus London' Petrus Winton' 
Joſcelinus Bathon' et Glaſton' Hugo Linc? 
Walterus Wigorn' Willielmus Coventr' et 
Benedictus Roff' divina miſeratione epiſcopi 
et magiſter Pandulfus domini pape ſubdia- 


atis nos inſpexiſſe cartam quam dominus 
noſter Johannes illuſtris rex Anglie fecit 
comitibus baronibus et liberis hominibus 
ſuis Anglie de libertate ſancte eceleſie et 
libertatibus et liberis conſuetudinibus ſuis 
eiſdem ab eo conceſſis ſub hac forma Jo- 
nA NES &c, R. 
d et Aquitanie comes. R. - 


*B 2 noſtri 
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noſtri per conſilium venerabilium patrum noſtrorum Stephani Cant 
archiepiſcopi totius Anglie primatis et ſancte Romane eccleſie car- 
dinalis Henrici Dublin'archiepiſcopi Willielmi London' Petri Win- 
tonꝰ Joſcelini Bathon' et Glaſton' Hugonis Lincoln' Walteri Wy- 
gorn' Willielmi Coventr' et Benedicti Roff' epiſcoporum magiſtri 
Pandulfi domini pape ſubdiaconi et familiaris fratris © Eymerici 
magiſtri militie templi in Anglia et nobilium virorum Willielmi 
Mariſcalli comitis Penbrok Willielmi comitis Sar' Willielmi co— 
mitis Warenn' Willielmi comitis Arundell' Alani de Galweya con- 
ſtabularii Scottie Warini filii Geroldi Petri filii Hereberti Huberti 
de Burgo ſeneſcalli Pictavie Hugonis de Nevill' Mathei filii He- 
reberti Thome Baſſet Alani Baſſet Philippi de Albin' Roberti 
de Roppel' Johannis Mariſcalli Johannis filii Hugonis et alio- 


I rum fidelium noſtrorum In primis conceſſiſſe Deo et hac pre- 


ſenti carta noſtra confirmaſſe pro nobis et heredibus noſtris in 
perpetuum quod Anglicana eccleſia libera fit et habeat jura ſua 
integra et libertates ſuas illeſas et ita volumus obſervari quod 
apparet ex eo quod libertatem electionum que maxima et magis 
neceſſaria reputatur ecclefie Anglicane mera et ſpontanea volun- 
tate ante diſcordiam inter nos et barones noſtros motam conceſ- 


ſimus et carta noſtra confirmavimus et eam optinuimus a domino 


papa Innocentio tertio confirmari quam et nos obſervabimus et 
ab heredibus noſtris in perpetuum bona fide volumus obſervari 
Conceſſimus etiam omnibus liberis hominibus regni noſtri pro 


nobis et heredibus noſtris in perpetuum omnes libertates ſub- 
ſcriptas habendas et tenendas eis et heredibus ſuis de nobis eti. 
2 heredibus noſtris Si quis comitum vel baronum noſtrorum ſive 


aliorum tenentium de nobis in capite per ſervitium militare mor- 
tuus fuerit et cum deceſſerit heres ſuus plene etatis fuerit et re- 
levium debeat habeat hereditatem ſuam per antiquum relevium 
ſcilicet heres vel heredes comitis de baronia comitis integra per 
centum libras heres vel heredes baronis de baronia-integra per 


centum *©libras heres vel heredes militis de feodo militis integro 


VARIAR LECTIONES. 
' © Emerici. R. * librum, R. 
* deeft de. R. 
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per centum ſolidos ad plus et qui minus debuerit minus det ſe- 

ii. cundum-antiquam conſuetudinem feodorum Si autem heres ali- 
cujus talium fuerit infra etatem et fuerit in cuſtodia cum ad eta- 
tem pervenerit habeat hereditatem ſuam fine relevio et fine fine 

iii. Cuſtos terre hujuſmodi heredis qui infra etatem fuerit non capiat 
de terra heredis nifi rationabiles exitus et rationabiles conſuetu- 
dines et rationabilia ſervitia et hoc ſine deſtructione et vaſto 
hominum vel rerum et fi nos commiſerimus cuſtodiam alicujus 
talis terre vicecomiti vel alicui alii qui de exitibus illius nobis 
reſpondere debeat et ille deſtructionem de cuſtodia fecerit vel 
vaſtum nos ab illo capiemus emendam et terra committatur duo- 

bus legalibus et diſcretis hominibus de feodo illo qui de exitibus 
reſpondeant nobis vel ei cui eos aſſignaverimus et ſi dederimus 

vel vendiderimus alicui cuſtodiam alicujus talis terre et ille de- 
ſtructionem inde fecerit vel vaſtum amittat ipſam cuſtodiam et 
tradatur duobus legalibus et diſcretis hominibus de feodo illo qui 
ſimiliter nobis reſpondeant ficut predictum eſt Cuſtos autem 
quamdiu cuſtodiam terre habuerit ſuſtentet domos parcos vivaria 
ſtagna molendina et cetera ad terram illam pertinentia de exiti- 
xxxv. bus terre ejuſdem et reddat heredi cum ad plenam etatem perve- 
nerit terram ſuam totam inſtauratam de carrucis ct wainnagiis 
ſecundum quod tempus wainnagii exiget et exitus terre rationa- 

iii. biliter poterunt ſuſtinere Heredes maritentur abſque diſparaga- 
tione ita tamen quod antequam contrahatur matrimonium oſten- 

iv. datur propinquis de conſanguinitate ipſius heredis Vidua poſt 
mortem mariti ſui * ſttatim et ſine difficultate habeat maritagium 

et hereditatem ſuam nec aliquid det pro dote ſua vel pro marita- 
gio ſuo vel hereditate ſua quam hereditatem maritus ſuus et ipſa 

| tenuerint die obitus ipſius mariti et maneat in domo mariti ſui 
per quadraginta dies poſt mortem ipſius infra quos aſſignetur ei 
xvii. dos ſua Nulla vidua diſtringatur ad ſe“ maritandum dum vo- 
luerit vivere fine marito ita tamen quod ſecuritatem faciat quod 
ſe non maritabit ſine aſſenſu noſtro fi de nobis tenuerit vel fine 
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aſſenſu 
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g afſenſu domini ſui de quo tenuerit fi de alio tenuerit Nec nos v. 
nec ballivi noſtri ſeifiemus terram aliquam nec redditum pro de- 
bito aliquo quamdiu catalla debitoris ſufficiunt ad debitum red- 
dendum nec pleggii ipſius debitoris diſtringantur quamdiu ipſe 
capitalis debitor ſufficit ad ſolutionem debiti et ſi capitalis debi- 
tor defecerit in ſolutione debiti non habens unde ſolvat pleggii 
reſpondeant de debito et ſi voluerint habeant terras et redditus 
debitoris donec ſit eis ſatisfactum de debito quod ante pro eo ſol- 

verint niſi capitalis debitor monſtraverit ſe eſſe quietum inde ver- 

ro ſus eoſdem pleggios Si quis mutuo ceperit aliquid a Judeis plus xxxiv. 
vel minus et moriatur antequam debitum illud ſolvatur debitum 
non uſuret quamdiu heres fuerit infra etatem de quocumque te- 
neat et ſi debitum illud inciderit in manus noſtras nos non ca- 

11 piemus niſi catallum contentum in carta Et fi quis moriatur et xxxy, 
debitum debeat Judeis uxor ejus habeat dotem ſuam et nichil 
reddat de debito illo et fi liberi ipſius defuncti qui fuerint infra 
etatem remanſerint provideantur eis neceſſaria ſecundum tene- 
mentum quod fuerit defuncti et de reſiduo ſolvatur debitum ſalvo : 
ſervitio dominorum ſimili modo fiat de debitis que debentur aliis J 

12 quam Judeis Nullum ſcutagium vel auxilium ponatur in regno i. g 

noſtro niſi per commune conſilium regni noſtri niſi ad corpus 
noſtrum redimendum et primogenitum filium noſtrum militem 
faciendum et ad filiam noſtram primogenitam ſemel maritandam 
et ad hec non fiat niſi rationabile auxilium ſimili modo fiat de 

13 auxiliis de civitate London' Et civitas London' habeat omnes 
antiquas libertates et liberas conſuetudines ſuas tam per terras 
quam * per aquas Preterea volumus et concedimus quod omnes 
alie civitates et burgi et ville et portus habeant omnes libertates 

14 et liberas conſuetudines ſuas Et ad habendum commune conſi- 
lium regni de auxilio aſſidendo aliter quam in tribus caſibus pre- 
dictis vel de ſcutagio aſſidendo ſummoneri faciemus archiepiſco- 
pos epiſcopos abbates comites et majores barones ſigillatim per 
litteras noſtras et preterea faciemus ſummoneri in generali per 
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vicecomites et ballivos noſtros omnes illos qui de nobis tenent in 
capite ad certum diem ſcilicet ad terminum quadraginta dierum 
ad minus et ad certum locum et in omnibus litteris illius ſum- 
monitionis cauſam ſummonitionis exprimemus et fic facta ſum- 
monitione negotium ad diem aſſignatum procedat ſecundum con- 
ſilium illorum qui preſentes fuerint quamvis non omnes ſummo- 

vi. niti venerint Nos non concedemus de cetero alicui quod capiat 15 
auxilium de liberis hominibus ſuis niſi ad corpus ſuum redimen- 
dum et ad faciendum primogenitum filium ſuum militem et ad 
primogenitam filiam ſuam ſemel maritandam et ad hec non fiat 

vii. niſi rationabile auxilium Nullus diſtringatur ad faciendum majus 16 
ſervitium de feodo militis nec de alio libero tenemento quam 

vii, inde debetur Communia placita non ſequantur curiam noſtram ſet 17 
teneantur in aliquo loco certo Recognitiones de nova diſſaiſina 18 
de morte anteceſſoris et de ultima preſentatione non capiantur 
niſi in ſuis comitatibus et hoc modo Nos vel ſi extra regnum 
fuerimus capitalis juſticiarius noſter mittemus duos juſticiarios 
per unumquemque comitatum per quatuor vices in anno qui 
cum quatuor militibus cujuſlibet comitatus electis per comitatum 
capiant in comitatu et in die et loco comitatus aſſiſas predictas 

xii, Et ſi in die comitatus aſſiſe predicte capi non poſſint tot milites 19 
et libere tenentes remaneant de illis qui interfuerint comitatui 
die illo per quos poſſint judicia ſufficienter fieri ſecundum quod 

ix. negotium fuerit majus vel minus Liber homo non amercietur 20 
pro parvo delicto niſi ſecundum modum delicti et pro magno 
delicto amercietur ſecundum magnitudinem delicti ſalvo conte- 
nemento ſuo et mercator eodem modo ſalva mercandiſa ſua et 
villanus eodem modo amercietur ſalvo wainnagio ſuo ſi inciderint 
in miſericordiam noſtram et nulla predictarum miſericordiarum 
ponatur nifi per ſacramentum proborum hominum de viſneto 
Comites et barones non amercientur niſi per pares ſuos et non 21 


x. niſi ſecundum modum delicti Nullus clericus amercietur de 22 


laico tenemento ſuo niſi ſecundum modum aliorum predictorum 
xi. et non ſecundum quantitatem beneficii ſui ecclefiaftici Nec villa 23 
nec homo diſtringatur facere pontes ad riparias niſi qui ab anti- 
xiv, quo et de jure facere debent Nullus vicecomes conſtabularius 24. 
| corona- 
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coronatores vel alii ballivi noſtri teneant placita corone noſtre 

25 Omnes comitatus hundredi wapentak' et trething' ſint ad anti- 
quas firmas abſque ullo incremento exceptis dominicis maneriis 

26 noſtris Si aliquis tenens de nobis laicum feodum moriatur et x. 
vicecomes vel ballivus noſter oſtendat litteras noſtras patentes de 
ſummonitione noſtra de debito quod defunctus nobis debuit li- 
ceat vicecomiti vel ballivo noſtro attachiare et inbreviare catalla 
defuncti inventa in laico feodo ad valentiam illius debiti per vi- 
ſum legalium hominum ita tamen quod nichil inde amoveatur 
donec perſolvatur nobis debitum quod clarum fuerit et reſiduum 
relinquatur executoribus ad faciendum teſtamentum defuncti et 
ſi nichil nobis debeatur ab ipſo omnia catalla cedant defuncto 

27 ſalvis uxori ipſius et pueris rationabilibus partibus ſuis Si ali- xi. 
quis liber homo inteſtatus deceſſerit catalla ſua per manus pro- 
pinquorum parentum et amicorum ſuorum per viſum eccleſie 
diſtribuantur ſalvis unicuique debitis que defunctus ei debebat 

28 Nullus conſtabularius vel alius ballivus noſter capiat blada vel xvii. 

alia catalla alicujus niſi ſtatim inde reddat denarios aut reſpectum 

29 inde habere poſſit de voluntate venditoris Nullus conſtabularius xix. 
diſtringat aliquem militem ad * dandum denarios pro cuſtodia 
caſtri fi facere voluerit cuſtodiam illam in propria perſona ſua vel 
per alium probum hominem ſi ipſe eam facere non poſſit propter 
rationabilem cauſam et ſi nos duxerimus vel miſerimus eum in 
exercitum erit quietus de cuſtodia ſecundum quantitatem tem- 

30 poris quo per nos fuerit in exercitu Nullus vicecomes vel bal- . 
livus noſter vel aliquis alius capiat equos vel“ caretas alicujus 
liberi hominis pro cariagio faciendo niſi de voluntate ipſius liberi 

31 hominis Nec nos nec ballivi noſtri capiemus alienum boſcum xxi. 

ad caſtra vel alia agenda noſtra niſi per voluntatem ipſius cujus 

32 boſcus ille fuerit Nos non tenebimus terras illorum qui convicti xxii. 
fuerint de felonia niſi per unum annum et unum diem et tunc 

33 reddantur terre dominis feodorum Omnes kydelli de cetero de- xxiii. 
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ponantur penitus de Thamiſia et de Medewaye et per totam | 
xxiv. Angliam niſi per coſteram maris Breve quod vocatur Precipe de 34 
cetero non fiat alicui de aliquo tenemento unde liber homo amit- | 
xii. tere poſſit curiam ſuam Una menſura vini fit per totum regnum 35 = 
noſtrum et una menſura cerviſie et una menſura bladi ſcilicet | 
quarterium London' et una latitudo pannorum tin&orum et ruſ- 
ſettorum et halbergettorum ſcilicet due ulne infra liſtas de pon- 
xxvi. deribus autem fit ut de menſuris Nichil detur vel capiatur de 36 
cetero pro brevi inquiſitionis de vita vel membris ſet gratis con- 
xxvii. cedatur et non negetur Si aliquis teneat de nobis per feodifir- 37 
mam vel per“ ſokagium vel per burgagium et de alio terram te- 
neat per ſervitium militare nos non habebimus cuſtodiam heredis 
nec terre ſue que eſt de feodo alterius occaſione illius feodifirme 
vel * ſokagii vel burgagii nec habebimus cuſtodiam illius feodi- 
firme vel ſokagii vel burgagii niſi ipſa feodifirma debeat ſervi- 
tium militare Nos non habebimus cuſtodiam heredis vel terre 
alicujus quam tenet de alio per ſervitium militare occaſione ali- 
cujus parve ſergenterie quam tenet de nobis per ſervitium red- 
xxviii. dendi nobis cultellos vel ſagittas vel hujuſmodi Nullus ballivus 38 
ponat de cetero aliquem ad legem fimplici loquela ſua fine teſti- 
xxix. bus fidelibus ad hoc inductis Nullus liber homo capiatur vel 39 
impriſonetur aut diſſaiſiatur aut utlagetur aut aliquo modo de- 
ſtruatur nec ſuper eum ibimus nec ſuper eum mittemus niſi per 
xxx. legale judicium parium ſuorum vel per legem terre Nulli ven- 40 
demus nulli negabimus aut differemus rectum aut juſticiam 
xxxi, Omnes mercatores habeant ſalvum et ſecurum exire de Anglia 41 
et venire in Angliam et morari et ire per Angliam tam per ter- 
ram quam per aquam ad emendum et vendendum ſine omnibus 
malis toltis per antiquas et rectas conſuetudines preterquam in 
tempore gwerre et fi ſint de terra contra nos * gwerriva et ſi tales 1 
inveniantur in terra noſtra in principio gwerre attachientur fine i 
dampno corporum et rerum donec ſciatur a nobis vel * capital i 
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juſticiario noſtro quomodo mercatores terre noſtre tractentur qui 
tunc invenientur in terra contra nos gwerriva et ſi noſtri falvi 

42 ſint ibi alii ſalvi fint in terra noſtra Liceat unicuique de cetero xxxiii. 
exire de regno noſtro et redire ſalvo et ſecure per terram et per 
aquam ſalva fide noſtra niſi tempore gwerre per aliquod breve 
tempus propter communem utilitatem regni exceptis inpriſonatis 
et utlagatis ſecundum legem regni et gente de terra contra nos 
” gwerriva et mercatoribus de quibus fiat ſicut predictum eſt 

43 Si quis tenuerit de aliqua eſcaeta * ficut de honore Walingeford xrxvi. 
Notingeham ? Bon' Lainkaſtr' vel de aliis eſkaetis que ſunt in 
manu noſtra et ſunt baronie et obierit heres ejus non det aliud 
relevium nec faciat nobis aliud ſervitium quam faceret baroni fi 
baronia illa eſſet in manu baronis et nos eodem modo eam tene- 

44 bimus quo baro eam tenuit Homines qui manent extra foreſtam xxxix, 
non veniant de cetero coram juſticiariis noſtris de foreſta per 
communes ſummonitiones niſi fint in placito vel pleggii alicujus 

45 vel aliquorum qui attachiati fint pro foreſta Nos non faciemus xlii- 
juſticiarios conſtabularios vicecomites vel ballivos niſi de talibus 

46 qui ſciant legem regni et eam bene velint obſervare Omnes ba- xii. 
rones qui fundaverunt abbatias unde habent cartas regum Anglie 
vel antiquam tenuram habeant earum cuſtodiam cum vacaverint 

47 ſicut habere debent Omnes foreſte que aforeſtate ſunt tempore vi. 
noſtro ſtatim deafforeſtentur et ita fiat de ripariis que per nos 

48 tempore noſtro poſite ſunt in defenſo Omnes male conſuetudi- xxxix. 
nes de foreſtis et warennis et de foreſtariis et warennariis vice- 
comitibus et eorum miniſtris ripariis et earum cuſtodibus ſtatim 
inquirantur in quolibet comitatu per duodecim milites juratos 
de eodem comitatu qui debent eligi per probos homines ejuſdem 
comitatus et infra quadraginta dies poſt inquiſitionem factam 
penitus ita quod numquam revocentur deleantur per eoſdem ita 
quod nos hoc ſciamus prius vel juſticiarius noſter fi in Anglia 

49 non fuerimus Omnes obſides et cartas ſtatim reddemus que li- xxxyiii. 
berate fuerunt nobis ab Anglicis in ſecuritatem pacis vel fidelis 
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xl, ſervitii Nos amovebimus penitus de balliis parentes Gerardi de 50 
Athyes quod de cetero nullam habeant balliam in Anglia Enge- 
lardum de Cygony Andream Petrum et * Gyonem de Cancell' 
Gyonem de Cygony Galfridum de * Martyni et fratres ejus Phi- 
lippum © Mark et fratres ejus et Galfridum nepotem ejus et to- 

xi, tam ſequelam eorumdem Et ſtatim poſt pacis reformationem 51 
amovebimus de regno omnes alienigenas milites baliſtarios ſer- 
vientes ſtipendiarios qui venerint cum equis et armis ad nocu- 

. mentum regni Si quis fuerit diſſeiſitus vel elongatus per nos fine g2 
legali judicio parium ſuorum de terris caſtallis libertatibus vel 
jure ſuo ſtatim ea ei reſtituemus et ſi contentio ſuper hoc orta 
fuerit tunc inde fiat per judicium viginti quinque baronum de 
quibus fit mentio inferius in ſecuritate pacis de omnibus autem 
illis de quibus aliquis diſſeiſitus fuerit vel elongatus fine legali 
judicio parium ſuorum per Henricum regem patrem noſtrum vel 
per Ricardum regem fratrem noſtrum que in manu noſtra habe- 
mus vel que alii tenent que nos oporteat warantizare reſpectum 
habebimus uſque ad communem terminum cruceſignatorum ex- 
ceptis illis de quibus placitum motum fuit vel inquiſitio facta 
per preceptum noſtrum ante ſuſceptionem crucis noſtre cum au- 
tem redierimus de peregrinatione noſtra vel ſi forte remanſerimus 
a peregrinatione noſtra ſtatim inde plenam juſticiam exhibebi- 
mus Eundem autem reſpectum habebimus et eodem modo de 53 
juſticia exhibenda de foreſtis deafforeſtandis vel remanſuris foreſ- 
tis quas Henricus pater noſter vel Ricardus frater noſter afforeſ- 
taverunt et de cuſtodiis terrarum que ſunt de alieno feodo cujuſ- 
modi cuſtodias hucuſque habuimus occaſione feodi quod aliquis 
de nobis tenuit per ſervitium militare et de abbatiis que fundate 
fuerint in feodo alterius quam noſtro in quibus dominus feodi 
dixerit ſe jus habere et cum redierimus vel ſi remanſerimus a 
peregrinatione noſtra ſuper hiis conquerentibus plenam juſticiam 
ſtatim exhibebimus Nullus capiatur nec impriſonetur propter 54 
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55 "appellum femine de morte alterius quam viri ſui Omnes fines xxxvii, 
qui injuſte et contra legem terre facti ſunt nobiſcum et omnia 
amerciamenta facta injuſte et contra legem terre omnino condo- 
nentur vel fiat inde per judicium viginti quinque baronum de 
quibus fit mentio inferius in ſecuritate pacis vel per judicium 
majoris partis eorumdem una cum predicto Stephano Cant” ar- 
chiepiſcopo ſi intereſle poterit et aliis quos ſecum ad hoc vocare 
voluerit et ſi intereſſe non poterit nichilominus procedat nego- 
tium fine eo ita quod ſi aliquis vel aliqui de predictis viginti 
quinque baronibus fuerint in ſimili querela amoveantur quantum 
ad hoc judicium et alii loco illorum per reſiduos de eiſdem vi- 
ginti quinque tantum ad hoc faciendum electi et jurati ſubſti- 

56 tuantur Si nos *difſaiſivimus vel elongavimus Walenſes de terris aiv. 

vel libertatibus vel rebus aliis fine legali judicio parium ſuorum 

in Anglia vel in Wallia eis ſtatim reddantur et ſi contentio ſuper 

hoc orta fuerit tunc inde fiat in marchia per judicium parium 
ſuorum de tenementis Anglie ſecundum legem Anglie de tene- 
mentis Wallie ſecundum legem Wallie de tenementis marchie 
ſecundum legem marchie idem facient Walenſes nobis et noſtris 
57 De omnibus autem illis de quibus aliquis Walenſium * diflaifitus 
A, fuerit vel elongatus ſine legali judicio parium ſuorum per Hen- 
ricum regem patrem noſtrum vel Ricardum regem fratrem noſ- 
2 A FA trum que nos in manu noſtra habemus vel que alu tenent que 
„nos oporteat warantizare reſpectum habebimus uſque ad commu- 
Fu, nnnem terminum cruceſignatorum illis exceptis de quibus placitum 
_ motum fuit vel inquilitio facta per preceptum noſtrum ante ſuſ- 
ceptionem crucis noſtre cum autem redierimus vel ſi forte re- 
manſerimus a peregrinatione noſtra ſtatim eis inde plenam juſti- 
ciam exhibebimus ſecundum leges Walenſiium et partes predic- 

58 tas Nos reddemus filium Lewelini ſtatim et omnes obſides de xl. 
Wallia et cartas que nobis liberate fuerunt in ſecuritatem pacis 

59 Nos faciemus Allexandro regi Scottorum de ſororibus ſuis et wi. 

obſidibus reddendis et libertatibus ſuis et jure ſuo ſecundum for- 
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mam in qua faciemus aliis baronibus noſtris Anglie niſi aliter eſſe 
debeat per cartas quas habemus de Willielmo patre ipſius quon- 
dam rege Scottorum et hoc erit per judicium parium ſuorum in 


curia noſtra Omnes autem iftas conſuetudines predictas et liber- 69 


tates quas nos conceſſiſſimus in regno noſtro tenendas quantum 
ad nos pertinet erga noſtros omnes de regno noſtro tam clerici 


quam laici obſervent quantum ad ſe pertinet erga ſuos Cum au- 61 


tem pro Deo et ad emendationem regni noſtri et ad melius ſo- 
piendum diſcordiam inter nos et barones noſtros ortam hec om- 
nia predicta * concefſerimus volentes ea integra et firma ſtabilitate 
* gaudere in perpetuum facimus et concedimus eis ſecuritatem 
ſubſcriptam videlicet quod barones eligant viginti quinque baro- 
nes de regno quos voluerint qui debeant pro totis viribus ſuis ob- 
ſervare tenere et facere obſervari pacem et libertates quas eis con- 
ceſſimus et hac preſenti carta noſtra confirmavimus ita ſcilicet 
quod ſi nos vel juſticiarius noſter vel ballivi noſtri vel aliquis de 
miniſtris noſtris in aliquo erga aliquem deliquerimus vel aliquem 
articulorum pacis aut ſecuritatis tranſgreſſi fuerimus et delictum 
oſtenſum fuerit quatuor baronibus de predictis viginti quinque 
baronibus illi quatuor barones accedant ad nos vel ad juſticiarium 
noſtrum ſi fuerimus extra regnum proponentes nobis exceſſum 
petent ut exceſſum illum fine dilatione faciamus emendari et fi 
nos exceſſum non emendaverimus vel ſi fuerimus extra regnum 
juſticiarius noſter non emendaverit infra tempus quadraginta die- 
rum computandum a tempore quo monſtratum fuerit nobis vel 
juſticiario noſtro fi extra regnum fuerimus predicti quatuor ba- 


rones referant cauſam illam ad reſiduos de 'viginti quinque baro- 


nibus et illi viginti quinque barones cum communa totius terre 
diſtringent et gravabunt nos modis omnibus quibus poterunt ſci- 
licet per captionem caſtrorum terrarum poſſeſſionum et aliis mo- 
dis quibus poterunt donec fuerit emendatum ſecundum arbitrium 
eorum ſalva perſona noſtra et regine noſtre et liberorum noſtro- 


rum et cum fuerit emendatum intendent nobis ſicut prius fecerunt 
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h conceſſimus. R. C 2. * imperpetuum gaudere. R. 
conceſſimus. R. Willis viginti quinque. R. C 2, 
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Et quicumque voluerit de terra juret quod ad predicta omnia 
exequenda parebit mandatis predictorum viginti quinque baro- 
num et quod gravabit nos pro poſſe ſuo cum ipſis et nos publice 
et libere damus licentiam jurandi cuilibet qui jurare voluerit et 
nulli umquam jurare * prohibebimus Omnes autem illos de 
terra qui per ſe et ſponte ſua ® noJuerint jurare viginti quinque 
baronibus de diſtringendo et gravando nos cum eis faciemus ju- 
rare eoſdem de mandato noſtro ficut predictum eſt Et fi aliquis 
de viginti quinque baronibus deceſſerit vel a terra receſſerit vel 
aliquo alio modo impeditus fuerit quo minus iſta predicta poſſent 
exequi qui reſidui fuerint de predictis viginti quinque baronibus 
_ eligant alium loco ipſius pro arbitrio ſuo qui ſimili modo erit 
juratus quo et ceteri In omnibus autem que iſtis viginti quin=- 
que baronibus committuntur exequenda ſi forte ipſi viginti quin- 
que preſentes fuerint et inter ſe ſuper re aliqua diſcordaverint vel 
aliqui ex eis ſummoniti nolint vel nequeant intereſſe ratum ha- 
beatur et firmum quod major pars eorum qui preſentes fuerint 
providerit vel preceperit ac ſi omnes viginti quinque in hoc con- 
ſenſiſſent et predicti viginti quinque jurent quod omnia antedicta 
fideliter obſervabunt et pro? toto poſſe ſuo facient obſervari Et 
nos nichil impetrabimus ab aliquo per nos nec per alium per 
quod aliqua iſtarum conceſſionum et libertatum revocetur vel 
minuatur et fi aliquid tale impetratum fuerit irritum fit et inane 


62 et numquam eo utemur per nos nec per alium Et omnes malas 


voluntates indignationes et rancores ortos inter nos et homines 
noſtros clericos et laicos a tempore diſcordie plene omnibus re- 
miſimus et condonavimus Preterea omnes tranſgreſſiones factas 
occaſione * ejuſdem diſcordie a paſcha anno regni noſtri ſextode- 
cimo uſque ad pacem reformatam plene remiſimus omnibus cle- 
ricis et laicis et quantum ad nos pertinet plene condonavimus 


Et inſuper fecimus eis fieri litteras teſtimoniales patentes domini xlix. 


Stephani Cant' archiepiſcopi domini Henrici Dublin' archiepiſ- 
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n voluerint. R. 4 vel. R. 
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copi et epiſcoporum predictorum et magiſtri Pandulf ſuper ſe- [ ” 


curitate iſta et conceſſionibus prefatis Quare volumus et firmi- 64 
ter precipimus quod Anglicana eccleſia libera fit et quod homi- 
nes in regno noſtro habeant et teneant omnes prefatas libertates 
jura et conceſſiones bene et in pace libere et quiete plene et in- 
tegre ſibi et heredibus ſuis de nobis et heredibus noſtris in om- 
nibus rebus et locis in perpetuum ſicut predictum eſt Juratum 
eſt autem tam ex parte noſtra quam ex parte baronum quod hec 
omnia ſupradicta bona fide et fine malo ingenio obſervabuntur 
Teſtibus ſupradictis et multis aliis Data per manum noſtram 
in prato quod vocatur Runingmed' inter Windeleſorum et Stanes 
quinto decimo die Junii anno regni noſtri ſeptimo decimo “. 


VARIABR- LECITIUONE SS 


* Runigmed*. R. Ronimed', C 2. Et ne huic forme predicte aliquid addi 
t Windeleſore. R. vel ab eadem aliquid poſſit ſubtrahi vel mi- 
nu huie ſcripto ſigilla noſtra appoſuimus. R. 
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EC eſt conventio facta inter dominum Johannem regem 

1 Anglie ex una parte et Robertum filium Walteri mareſ- 
callum excercitus Dei et ſancte eccleſie in Anglia et Ricardum 
comitem de Clara Gaufridum comitem Eſſex' et Glouc' Roge- 
rum Bigot comitem Northfolc* et Suthfolc' Saherum comitem 
Wint' Robertum comitem Oxon' Henricum comitem Hereford” 
et barones ſubſcriptos ſcilicet Willielmum Mariſcallum juniorem 
Euſtachium de Veſcy Willielmum de Mobray Johannem filium 
Roberti Rogerum de Monte Begonis Willielmum de Lanvalay 
et alios comites et barones et liberos homines totius regni ex 
altera parte videlicet quod ipſi comites ct barones et alii preicripti 
tenebunt civitatem London' de baillio domini regis ſalvis inte- 
rim domino regi firmis redditibus et claris debitis fuis uſque ad 
aſſumptionem beate Marie anno regni ipſius regis xvi”? et do- 
minus Cant” tenebit ſimiliter de baillio domini regis turrim Lon- 
don' uſque ad predictum terminum falvis civitati London' liber- 
tatibus ſuis et liberis conſuetudinibus ſuis et ſalvo cuilibet jure 
ſuo in cuſtodia turris London' et ita quod interim non ponat do- 
minus rex munitionem vel vires alias in civitate predicta vel in 
turri London' Fiant etiam infra predictum terminum ſacramenta 
per totam Angliam viginti quinque baronibus ficut continentur 
in carta de libertatibus et ſecuritate regno conceſſis vel attornatis 
viginti quinque baronum ſicut continentur in literis de duodecim 


militibus eligendis ad delendum malas conſuetudines de foreſtis 
et 


CONVENTIO, Ce. xxv 


et aliis Et preterea infra eundem terminum omnia que comites 
et barones et alii liberi homines petunt a domino rege que ipſe 
dixerit eſſe reddenda vel que per xxv barones aut per majorem 
partem eorum judicata fuerint eſſe reddenda reddantur ſecundum 
formam predicte carte Et fi hec facta fuerint vel per dominum 
regem non ſteterit quo minus iſta facta fuerint infra predictum 
terminum tunc civitas et turris London' ad eundem terminum 
ſtatim reddantur domino regi ſalvis predicte civitati libertatibus 
ſuis et liberis conſuetudinibus ſuis ſicut preſcriptum eſt Et fi 
hec facta non fuerint et per dominum regem ſteterit quod iſta 
non fiant infra predictum terminum barones tenebunt civitatem 
predictam et dominus archiepiſcopus turrim London' donec pre- 
dicta compleantur Et interim omnes ex utraque parte recupera- 
bunt caſtra terras et villas quas habuerunt in initio guerre orte 
inter dominum regem et barones. 


A ene”. * ; 


, 
p 
\ 
; 
| 
| 
| 
: 
: 


won _—  — 


fe- 3/9. 311: 


2 5 2 


MAGNA CARTA 


RE GIS HENRICI III, 


7 Ao „ XII DIE NOVEMBRTIS MCCXVI, 


Aa NNO REGNI1 I. 


ENRICUS Dei gratia rex Anglie dominus Hybernie 
1 dux Normannie *Aquitanie et comes Andegavie archiepiſ- 
copis-epiſcopis abbatibus comitibus baronibus juſticiariis foreſta- 
riis vicecomitibus prepoſitis miniſtris * ballivis et * omnibus fide- . 
libus ſuis ſalutem Sciatis nos intuitu Dei et pro ſalute anime 
noſtre et omnĩum anteceſſorum et ſucceſſorum noſtrorum ad ho- 
norem Dei et exaltationem ſancte eceleſie et emendationem regni 
noſtri per conſilium venerabilium patrum noſtrorum domini 
Gualonis titulo ſancti Martini preſbiteri cardinalis apoſtolice ſe- 
dis legati Petri Wint' R. de ſancto Aſapho J. Bathon' et Glaſton- 
8. Exon' R. Ciceſtr' W. Coventr' B. Roff H. Landav' Mene- 
vens' Bangor' et 8. Wygorn' epiſcoporum et nobilium virorum 
Willielmi Mareſcalli comitis Penbroc' Ranulfi comitis Ceſtr* 
Willielmi de Ferrar' comitis * Dereb' Willielmi comitis“ Albe- 


VARIAE LECTIONES, 
deſumptae ex Libro rubro Scaccharii Dublin. ſgnantur Litera D. 


et Aquitanie comes. D. | e W. Roffen'. D. 

> civibus ballivis. D. f London. D. 

© -deeſt omnibus. D. s de Derbia. D. 
I. de. D. k de Aubomarle. D. 


marle 
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marle Huberti de Burgo juſticiarii noſtri * Savarici de Malo 
Leone Willielmi © Brigwerr' patris Willielmi Brigwerr' filii Ro- 
berti de Curtenai Falkeſii de Breante Reginaldi de Vautort Wal- 
teri de * Laſcy Hugonis de Mortuo Mari Johannis de Monemute 
Walteri de“ Bello Campo Walteri de Clifford Roberti de Mor- 
tuo Mari Willielmi de Cantilup' Mathei filii Hereberti Johannis 
Mariſcalli Alani Baſſet Philippi de Albiniaco Johannis Extranei 
i. et aliorum fidelium noſtrorum Inprimis conceſſiſſe Deo et hac 
preſenti carta noſtra confirmaſſe pro nobis et heredibus noſtris 
inperpetuum quod *? Anglicana eccleſia libera fit et habeat jura 
ſua integra et libertates ſuas illeſas Conceſſimus etiam omnibus 
liberis hominibus ? regni noſtri pro nobis et heredibus * noſtris 
imperpetuum omnes libertates ſubſcriptas habendas et tenendas 
i. eis et heredibus ſuis de nobis et heredibus noſtris Si quis comi- 
tum vel baronum noſtrorum five aliorum tenentium de nobis in 
capite per ſervicium militare mortuus fuerit et cum deceſſerit 
heres ſuus plene etatis fuerit et relevium * debeat habeat heredi- 
tatem ſuam per antiquum relevium ſcilicet heres vel heredes co- 
mitis de baronia comitis integra per centum libras heres vel he- 
redes baronis de * baronia integra per centum libras heres vel he- 
redes militis de * feodo militis integro per centum ſolidos ad plus 
et qui minus debuerit minus det ſecundum antiquam conſuetu- 
iii. dinem feodorum Si autem heres alicujus talium fuerit infra eta- 
tem dominus ejus non habeat cuſtodiam ® ejus nec terre ſue an- 
tequam homagium ejus ceperit et poſtquam talis heres fuerit in 
cuſtodia “ cum ad etatem pervenerit ſcilicet viginti * unius ann' 
habeat hereditatem ſuam fine relevio et ſine fine ita tamen quod 
ſi ipſe dum infra etatem fuerit ? fiat miles nichilominus terra re- 
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maneat in cuſtodia domini ſui uſque ad terminum predictum iv. 
4 Cuſtos terre * hujuſmodi heredis qui infra etatem fuerit non ca- 
piat de terra heredis niſi rationabiles exitus et rationabiles con- 
ſuetudines et rationabilia ſervicia et hoc fine deſtructione et 
vaſto hominum vel rerum et ſi nos commiſerimus cuſtodiam ali- 
cujus talis terre vicecomiti vel alicui alii qui de exitibus terre il- 
lius nobis reſpondere debeat et ille deſtructionem de cuſtodia fe- 
cerit vel vaſtum nos ab illo capiemus emendam et terra com- 
mittatur duobus legalibus et diſcretis hominibus de feodo illo 
qui de exitibus nobis reſpondeant vel ei cui © illos aſſignaverimus 
et ſi dederimus vel vendiderimus alicui cuſtodiam alicujus talis 
terre et ille deſtructionem inde fecerit vel vaſtum amittat *ipſam 
cuſtodiam et tradatur duobus legalibus et diſcretis hominibus de 
feodo illo qui ſimiliter nobis * reſpondeant ficut predictum eſt 
5 Cuſtos autem quamdiu cuſtodiam terre habuerit ſuſtentet domos v. 
parcos * vivarios ſtagna molendina et cetera ad illam terram per- 
tinentia de exitibus terre ejuſdem et“ reddat heredi cum ad ple- 
nam etatem 'pervenerit terram ſuam totam inſtauratam de carucis 
et omnibus aliis rebus ad minus fecundum quod illam recepit 
Hec omnia obferventur de cuſtodiis archiepiſcopatuum epiſco- 
patuum abbatiarum prioratuum ecclefiarum et * dignitatum va- 
cantium excepto quod cuſtodie * hujuſmodi vendi non debent 


6,7 Heredes maritentur abſque diſparagatione Vidua poſt mortem vi, vii. 


mariti ſui ſtatim et ſine * difficultate aliqua habeat maritagium 
ſuum et hereditatem ſuam nec aliquid det pro dote ſua vel * pro 
maritagio vel hereditate ſua quam hereditatem maritus fuus et 
ipfa * tenuerint die obitus ipſius mariti et maneat * in domo ma- 
riti fui per quadraginta dies poſt mortem ipfius mariti ſui infra 
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* hujus et heredis, D, d reddet. D. 
vel. D. | i cuſtodia. D. 

d eo. D. F & dignitatuum. D. 
© terra illa. D. 1 hujus. D. 
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f inde reſpondeant, D. o tenuerunt. D. 


* vivaria ſtangna. D. ? vidua in. D. 
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quos ei aſſignetur dos ſua nifi prius ei fuerit aſſignata vel niſi 
domus illa 1 fit caſtrum et fi de caſtro receſſerit ſtatim providea- 
tur ei domus competens in qua poſſit honeſte morari quouſque 
vii, dos ſua ei aflignetur ſecundum quod predictum eſt Nulla vidua g 
diſtringatur ad ſe maritandum dum voluerit vivere fine marito 
ita tamen quod ſecuritatem * faciet quod ſe non maritabit fine 
aſſenſu noſtro fi de nobis tenuerit vel tine aſſenſu domini ſui fi de 


ix, alio tenuerit Nos * vero vel ballivi noſtri non ſaiſiemus terram 9 


aliquam nec redditum pro debito aliquo quamdiu catalla debito- 
ris preſentia ſufficiunt ad debitum reddendum et ipſe debitor pa- 
ratus * ſit inde ſatisfacere nec * plegii ipſius debitoris * diſtringan- 
tur quamdiu ipſe capitalis debitor * ſufficiat ad ſolutionem debiti 
et fi capitalis debitor defecerit in ſolutione debiti non habens 
unde reddat aut reddere * nolit cum poſſit plegii reſpondeant de 
debito et ſi voluerint habeant terras et redditus debitoris quouſ- 
que ſit eis ſatisfactum de debito ern ante pro eo * ſolverint niſi 
capitalis debitor monſtraverit ſe * inde eſſe quietum verſus eoſdem 
xii, plegios Civitas London' habeat omnes antiquas libertates et 10 
liberas conſuetudines ſuas Preterea volumus et concedimus quod 
omnes alie * civitates et burgi et ville et barones de quinque por- 
tubus et omnes portus habeant omnes libertates et liberas con- 
xvi. ſuetudines ſuas Nullus diſtringatur ad faciendum majus ſervi- 11 
cium de feodo militis nec de alio libero tenemento quam inde 
xvii. debetur Communia placita non ſequantur curiam noſtram ſed 12 
xviii, teneantur in aliquo certo loco Recognitiones de nova diſſeiſina 1 3 
de morte antecefloris © de ultima preſentatione non capiantur niſi 
in ſuis comitatibus et hoc modo Nos vel ſi extra regnum fueri- 
mus capitalis juſticiarius noſter mittemus duos juſticiarios per 
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unumquemque comitatum per quatuor vices; in anno qui cum 
quatuor militibus cujuſlibet comitatus electis per comitatum ca- 

14 piant in comitatu in die et loco comitatus aſſiſas predictas Et xix. 
ſi in die comitatus aſſiſe predicte capi non * poſſint tot milites et 
libere tenentes remaneant de illis qui“ interfuerint comitatui die 
illo per quos poſſint ſufficienter judicia fieri ſecundum quod ne- 

15 gotium fuerit majus vel minus Liber homo non amercietur pro xx. 
par vo delicto niſi ſecundum modum ' ipfius delicti et pro magno 
delicto ſecundum magnitudinem delicti ſalvo contenemento ſuo 
et mercator eodem modo ſalva *mercandiſa ſua et villanus eodem 
modo amercietur ſalvo wainnagio ſuo fi inciderit in miſericor- 

diam noſtram et nulla ꝑpredictarum miſericordiarum ponatur niſi 
per ſacramentum proborum et legalium hominum de viſneto 

16 Comites et barones non amercientur niſi per pares ſuos et non xxi. 

17 niſi ſecundum modum delicti Nullus clericus amercietur niſi ni. 
ſecundum formam predictorum et non ſecundum quantitatem 

18 beneficii ſui eccleſiaſtici Nec villa nec homo ® diſtringatur fa- xxiii, 
cere pontes ad riparias nifi qui ab antiquo et de jure facere * de- 

19 bet Nullus vicecomes conſtabularius coronatores vel alii ballivi . 
20 noſtri teneant placita corone noſtre Si aliquis tenens de nobis xxvi. 
laicum feodum moriatur et vicecomes vel ballivus noſter oſtendat 
literas noſtras patentes de ſummonitione noſtra de debito quod 
defunctus nobis debuit liceat vicecomiti vel ballivo noſtro atta- 
chiare et imbreviare catalla defuncti inventa in laico feodo ad 
valentiam illius debiti per viſum legalium hominum ita tamen 
quod nichil inde amoveatur donec perſolvatur nobis debitum 
quod clarum fuerit et reſiduum relinquatur executoribus ad fa- 
ciendum teſtamentum defuncti et ſi nichil » nobis debeatur ab 
ipſo omnia catalla cedant defuncto ſalvis uxori * ipfius et pueris 


21 ſuis rationabilibus partibus ſuis Nullus conſtabularius vel ejus i. 


ballivus capiat blada vel alia catalla alicujus qui non fit de villa 
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ubi caſtrum ſuum eſt niſi ſtatim inde reddat denarios 9 aut re- 
ſpetum inde habere poſſit de voluntate venditoris fi autem de 
xxix. villa fuerit teneatur infra tres ſeptimanas precium reddere Nul- 
lus conſtabularius diſtringat aliquem militem ad dandum dena- 

rios pro cuſtodia caſtri fi ipſe eam facere voluerit in propria per- 
ſona ſua vel per alium probum hominem fi ipſe eam facere non 
poſſit propter rationabilem cauſam et fi nos duxerimus vel miſe- 
rimus eum in excercitum erit quietus de cuſtodia ſecundum 
xxx, quantitatem temporis quo per nos fuerit in excercitu Nullus 
vicecomes vel ballivus noſter vel alius capiat equos vel carectas 
alicujus pro cariagio faciendo niſi reddat liberationem antiquitus 
ſtatutam ſcilicet pro carecta ad duos equos decem denarios per 
diem et pro carecta ad tres equos quatuordecim denarios per 
xxxi. diem Nec nos nec ballivi noſtri capiemus alienum boſcum ad 
caſtra vel alia agenda noſtra niſi per voluntatem ipſius cujus boſ- 
xxxii. cus ille fuerit Nos non tenebimus terras corum qui convicti 
fuerint de felonia niſi per unum annum et unum diem et tunc 
xxxili. reddantur terre dominis feodorum * Omnes kydelli de cetero 
deponantur penitus per Thamiſiam et Medeweiam et per totam 

xxxiv. Angliam niſi per coſteram maris Breve quod vocatur Precipe 
de cetero non fiat alicui de aliquo tenemento unde liber homo 

xxxv. amittere poſſit curiam ſuam Una menſura vini fit per totum 
regnum noſtrum et una menſura cerviſie et una menſura bladi 
nd e * London' et una latitudo pannorum tincto- 

rum Vet ruſſettorum * et haubergettorum ſcilicet due ulne infra 
xxxvi. liſtas De ponderibus autem ſit ut de menſuris Nichil detur de 
cetero pro brevi inquiſitionis de vita vel membris ſed gratis con- 
xxxvii. cedatur et non negetur Si aliquis teneat de nobis per feodi fir- 
mam vel * fokagium vel per burgagium et de alio terram teneat 

per ſervicium militare nos non habebimus cuſtodiam heredis 
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nec terre ſue que eſt de feodo alterius occaſione illius feodi firme 
vel * ſokagii vel burgagii nec habebimus cuſtodiam illius feodi 
firme vel * ſokagii vel burgagii niſi ipſa feodi firma debeat ſervi- 
cium militare Nos non habebimus cuſtodiam heredis vel terre 
alicujus quam tenet de alio per ſervicium militare occaſione ali- 
cujus parve * {erjanterie quam tenet de nobis per ſervicium red- 

31 dendi nobis cultellos vel fagittas vel hujuſmodi Nullus ballivus xi. 
ponat de cetero aliquem ad legem fimplici loquela * ſua fine teſ- 

32 tibus fidelibus ad hoc inductis Nullus liber homo capiatur vel xxxix. 

impriſonetur aut diſſeiſiatur aut utlagetur aut exulet aut aliquo 
alio modo deſtruatur nec ſuper eum ibimus nec ſuper eum mit- 
temus niſi per legale judicium parium ſuorum vel per legem terre 

33 Nulli vendemus nulli negabimus aut differemus rectum aut juſ- xl. 

34 ticiam Omnes mercatores nifi publice * ante prohibiti fuerint i. 
habeant ſalvum et ſecurum exire de * Anglia et venire in“ Ang- 
liam et morari et ire per Angliam tam per * terram quam per 
aquas ad emendum et vendendum fine omnibus malis toltis per 
antiquas et rectas conſuetudines preterquam in tempore guerre 
et ſi ſint de terra contra nos guerrina et ſi tales inveniantur in 
terra noſtra in principio guerre attachientur fine dampno corpo- 
rum vel rerum donec ſciatur a nobis vel a capitali juſticiario noſ- 

1 tro quomodo mercatores terre noſtre tractentur qui tunc inve- 

nientur in terra contra nos guerrina et ſi noſtri ſalvi ſint ibi alii 

35 ſalvi ſint in terra noſtra Si quis tenuerit de aliqua eſcaeta ſicut xliii. 
de honore Walingeford Notingeham Bolon' Lancaſtr' vel de 
aliis eſcaetis que ſunt in manu noſtra et ſunt baronie et obierit 

heres ejus non det aliud relevium nec faciat nobis aliud ſervicium 

1 quam faceret baroni fi terra illa eſſet in manu baronis et nos eo- 

36 dem modo eam tenebimus quo baro eam tenuit Homines qui x. 
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manent extra foreſtam non veniant de cetero coram juſticiariis 
noſtris de foreſta per communes ſummonitiones niſi ſint in pla- 
cito vel plegii alicujus vel aliquorum qui attachiati “ ſunt pro 
foreſta Omnes barones qui fundaverint abbatias unde habent 37 
cartas regum Anglie vel antiquam tenuram habeant earum cuſ- 
todiam cum vacaverint ſicut habere debent et ſicut ſupra decla- 
ratum eſt Omnes foreſte que afforeſtate ſunt tempore regis Jo- 38 
hannis patris noſtri ſtatim deafforeſtentur et ita fiat de * ripariis 
que per eundem Johannem tempore ſuo * poſite ſunt in defenſo 
Nullus capiatur vel impriſonetur propter appellum femine de 39 
morte alterius quam viri ſui Et ſi rex Johannes pater noſter 40 
diſſaiſierit vel elongaverit Wallenſes de terris vel libertatibus vel 
aliis rebus ſine legali judicio parium ſuorum in Anglia vel in 
Wallia eis ſtatim reddantur et fi contentio ſuper hoc orta fuerit 
tunc inde fiat in marchia per judicium parium ſuorum de tene- 
mentis Anghe ſecundum legem Anglie de tenementis Wallie ſe- 
cundum legem Wallie de tenementis marchie ſecundum legem 
marchie idem facient Wallenſes nobis et noſtris Omnes autem 41 
iſtas conſuetudines predictas et libertates quas nos conceſſimus 

in regno noſtro tenendas quantum ad nos pertinet erga noſtros 
omnes de regno noſtro tam clerici quam laici * obſervent quan- 
tum ad ſe pertinet erga ſuos Quia vero quedam capitula in 42 
* priore carta continebantur que gravia et dubitabilia videbantur 
ſcilicet de ſcutagiis et auxiliis aſſidendis de debitis Judeorum et 
aliorum et de libertate exeundi de regno noſtro vel redeundi in 
regnum et de foreſtis et foreſtariis * warennis et warennariis Jet 
de conſuetudinibus comitatuum et de ripariis et earum cuſtodi- 
bus placuit ſupradictis prelatis et magnatibus ea eſſe in reſpectu 
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quouſque plenius conſilium habuerimus et tunc faciemus pleniſ- 
ſime tam de hiis quam de aliis que occurrerint emendanda que 
ad communem omnium utilitatem * pertinuerint et pacem et 
ſtatum noſtrum et regni noſtri Quia vero ſigillum nondum ha- 
buimus preſentem cartam figillis venerabilis patris noſtri domini 
Gualonis titulo ſancti Martini preſbiteri cardinalis apoſtolice ſe- 
dis legati et Willielmi Mariſcalli comitis Penbrok' rectoris noſtri 
et regni noſtri fecimus ſigillari Teſtibus omnibus prenominatis 
et aliis multis Dat' per * manus predictorum domini legati et 
Willielmi Mariſcalli © comitis Penbr' apud Briſtollum duodecimo 
die Novembris anno regni noſtri primo. 
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A U A, 


ANNO DO MINI MCCXVII. 


12 ENRICUS Dei gracia rex * Anglie dominus Hibernie dux 

Normannie Acquitanie et comes Andegavie archiepiſcopis 
epiſcopis abbatibus prioribus comitibus baronibus vicecomitibus 
prepoſitis miniſtris et omnibus baillivis et fidelibus ſuis preſen- 
tem cartam inſpecturis ſalutem Sciatis quod intuitu Dei et pro 
ſalute anime noſtre et animarum anteceſſorum et ſucceſſorum 
noſtrorum ad exaltationem ſancte ecclefic et emendationem 
regni noſtri © concefſimus et hac preſenti carta 'confirmavimus 
pro nobis et heredibus noſtris in perpetuum de conſilio venera- 
bilis patris noſtri domini © Gualonis titulo ſancti Martini preſbi- 
teri cardinalis et apoſtolice ſedis legati domini Walteri Eborum 
archiepiſcopi Willielmi London' epiſcopi et aliorum epiſcoporum 
Anglie et Willielmi © Mariſcalli comitis Pembr' rectoris noſtri et 
regni noſtri et aliorum fidelium comitum et baronum noſtrorum 


VARLITATR LECTETIQONESC 


deſumptae ex Libro Cuſtumarum et Regum antiquarum London' ſignantur Litera L. 
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Anglie has libertates ſubſcriptas tenendas in regno noſtro Anglie 


1 in perpetuum In primis * conceſſimus Deo et hac preſenti carta i. 


noſtra confirmavimus pro nobis et heredibus noſtris in perpetuum 
quod Anglicana eccleſia libera ſit et habeat jura ſua integra et 
libertates ſuas illeſas Conceſſimus etiam omnibus liberis homi- 
nibus regni noſtri pro nobis et heredibus noſtris in perpetuum 
omnes libertates ſubſcriptas ® tenendas eis et heredibus ſuis * de 


2 nobis et heredibus noſtris Si quis comitum vel baronum noſtro- ii. 


rum five aliorum tenentium de nobis in capite per ſervicium mi- 
litare mortuus fuerit et cum deceſſerit heres ejus plene etatis 
fuerit et relevium debeat habeat hereditatem ſuam per antiquum 
relevium ſcilicet heres vel heredes comitis de * baronia comitis 
integra pe centum libras heres vel heredes baronis de baronia 
integra * per centum libras heres vel heredes militis de feodo 

® militis integro per centum ſolidos ad plus et qui minus de- 
buerit minus det ſecundum antiquam conſuetudinem feodorum 


3 Si autem heres alicujus talium fuerit infra etatem dominus ejus iii, 


non habeat cuſtodiam ejus nec terre ſue antequam homagium 
ejus ceperit et poſtquam talis heres * fuerit in cuſtodia cum ad 
etatem pervenerit ſcilicet viginti et unius anni habeat heredita- 
tem ſuam fine relevio et fine fine ita tamen quod ſi ipſe infra 
etatem fuerit fiat miles nichilominus terra remaneat in cuſtodia 


4 dominorum ſuorum uſque ad terminum predictum Cuſtos terre iv. 


hujuſmodi heredis qui infra etatem fuerit non capiat de terra 
heredis niſi rationabiles exitus et rationabiles conſuetudines et 
rationabilia ſervicia et hoc fine deſtructione d et vaſto hominum 
vel rerum et fi nos commiſerimus cuftodiam alicujus * alicujus 
talis terre vicecomiti vel alicui alii qui de exitibus terre illius 
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nobis debeat reſpondere et ille deſtructionem de cuſtodia fecerit 
vel vaſtum nos ab illo capiemus " emendam et terra “ committa- 
tur duobus legalibus et diſcretis hominibus de feodo illo qui de 
exitibus nobis reſpondeant vel * ei cui eos aſſignaverimus et {i 
dederimus vel vendiderimus alicui cuſtodiam alicujus talis terre 
et ille deſtructionem inde fecerit vel vaſtum amittat ipſam cuſto- 
diam et tradatur duobus legalibus et diſcretis hominibus de feodo 

v. illo qui ſimiliter nobis reſpondeant ſicut predictum eſt Cuſtos 5 
autem quamdiu cuſtodiam terre habuerit ſuſtentet domos parcos 
vivarios ſtagna molendina et cetera ad terram illam pertinentia 
de exitibus terre ejuſdem et reddat heredi cum ad plenam etatem 
pervenerit terram ſuam * totam inſtauratam de carucis et omni- 
bus aliis rebus ad minus ſecundum quod illam recepit Hec 
omnia obſerventur de cuſtodiis archiepiſcopatuum epiſcopatuum 
abbaciarum prioratuum eccleſiarum et dignitatum vacantium 
> que ad nos pertinent excepto quod cuſtodie hujuſmodi vendi . 

vi, vii. non debent Heredes maritentur abſque diſparagatione Vidua 6,7 

poſt mortem mariti ſui ſtatim et ſine difficultate aliqua habeat 
maritagium ſuum et hereditatem ſuam nec aliquid det pro dote 
ſua et pro maritagio ſuo vel hereditate ſua quam hereditatem 
maritus ſuus et ipſa tenuerint die obitus © ipfius mariti et maneat 
in capitali * meſuagio mariti ſui per xl dies poſt obitum ipſius 

-  mariti *ſui infra quos aſſignetur ei dos ſua nifi prius fuerit ei 
aſſignata vel nifi domus illa * fit caſtrum et“ & de caſtro ' receſ- 
ſerit * ſtatim provideatur ei domus competens in qua poſſit ho- 
neſte morari quouſque dos ſua ei aſſignetur ſecundum quod pre- 
dictum eſt et habeat rationabile eſtuverium ſuum interim de 
communi Aſſignetur autem ei pro dote ſua tercia pars totius 
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terre mariti ſui que ſua fuit in vita ſua niſi de minori dotata fue- 

8 rit ad * oftium eccleſie Nulla “ vidua diſtringatur ad ſe mari- viii. 
tand' dum voluerit vivere fine marito ita tamen quod ſecuritatem 
faciat quod ſe non maritabit ſine aſſenſu noſtro ſi de nobis te- 

9 nuerit vel ſine aſſenſu domini ſui ſi de alio tenuerit Nos vero ix. 
vel baillivi noſtri non ſaiſiemus terram aliquam nec redditum 
pro debito aliquo quamdiu catalla debitoris preſentia ſufficiunt 
ad debitum reddendum et ipſe debitor paratus fit inde fatisfacere 
nec plegii ipſius debitoris diſtringantur quamdiu ipſe capitalis 
debitor ſufficiat ad ſolutionem debiti et ſi capitalis debitor defe- 
cerit in ſolutione debiti non habens unde reddat aut reddere no- 
lit cum poſſit plegii reſpondeant pro debito et fi voluerint ha- 
beant terras et redditus debitoris quouſque fit eis ſatisfactum de 
debito quod ante pro eo ſolverint niſi capitalis debitor monſtra- 

10 verit ſe inde eſſe quietum verſus eoſdem plegios Civitas Lon- x. 

don' habeat omnes antiquas libertates et liberas conſuetudines 
ſuas Preterea volumus et concedimus quod omnes alie civitates 
et burgi et ville et barones de quinque * portibus et omnes por- 

11 tus habeant omnes libertates et liberas conſuetudines ſuas Nul- xi. 
lus diſtringatur ad faciendum majus ſervicium de feodo militis 

12 nec de alio libero tenemento quam inde debetur Communia xii. 
placita non ſequantur curiam noſtram ſed teneantur in aliquo 

13 loco certo Recognitiones de nova diſſaiſina de morte anteceſſo- xiii. 
ris non capiantur niſi in ſuis conutatibus * et hoc modo Nos 
vel ſi extra regnum fuerimus * capitalis juſticiarius noſter mit- 
temus juſticiarios per unumquemque comitatum ſemel in anno 
qui cum militibus * comitatuum capiant in comitatibus aſſiſas 

14 predictas Et ea que in illo adventu ſuo in comitatu per juſti- xiv. 
ciarios predictos ad dictas aſſiſas capiendas miſſos terminari non 
poſſunt per eoſdem terminentur alibi in itinere ſuo et ea que per 
eoſdem propter difficultatem aliquorum articulorum * terminari 
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non poſſunt referantur ad juſticiarios noſtros de banco et ibi ter- 

minentur Aſſiſe de ultima preſentatione ſemper ® capiantur co- 1 5 

xv. ram juſticiariis de banco et ibi terminentur Liber homo non 16 
amercietur pro parvo delicto nifi ſecundum modum ipſius delicti 
et pro magno delicto ſecundum magnitudinem delicti ſalvo con- 
tenemento ſuo et mercator eodem modo ſalva mercandiſa ſua et 
villanus alterius quam noſter eodem modo amercietur ſalvo 
” wainagio ſuo ſi inciderit in miſericordiam noſtram et nulla pre- 
dictarum miſericordiarum ponatur niſi per ſacramenta proborum 

xvi. et legalium hominum de viſneto Comites et barones non amer- 17 
cientur niſi per pares ſuos et non niſi ſecundum modum delicti 

xvii. Nulla eccleſiaſtica perſona amercietur ſecundum quantitatem be- 18 
neficii ſui eceleſiaſtici ſed ſecundum laicum tenementum ſuum 

xvii. et ſecundum quantitatem delicti Nec villa nec homo diſtringa- 19 
tur facere pontes * ad riparias niſi qui ab antiquo et de jure fa- 

cere debet Nulla riparia de cetero defendatur nifi ? ille que fue- 20 
runt in defenſo tempore Henrici regis avi noſtri per eadem loca 

xix. et eoſdem terminos ſicut eſſe conſueverunt tempore ſuo Nullus 21 
vicecomes conſtabularius coronatores vel alii baillivi noſtri te- 

neant placita corone noſtre Si aliquis tenens de nobis laicum 22 
feodum moriatur et vicecomes vel baillivus noſter oſtendat lite- 
ras noſtras patentes de ſummonitione noſtra de debito quod de- 
functus nobis debuit liceat vicecomiti vel baillivo noſtro atta- 
chiare et inbreviare catalla defuncti inventa in laico feodo ad va- 
lentiam illius debiti per viſum legalium hominum ita tamen 
quod * aichil inde amoveatur donec perſolvatur nobis debitum 
quod clarum fuerit et reſiduum relinquatur executoribus ad fa- 
ciendum teſtamentum defuncti et fi *nichil nobis debeatur ab 
ipſo omnia catalla cedant defuncto ſalvis uxori ipſius o rationabi- 

xxi. libus partibus ſuis Nullus conſtabularius vel baillivus ejus capiat 23 
blada aut alia catalla alicujus qui non ſit de villa ubi caſtrum 
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ſitum eſt niſi ſtatim inde reddat denarios aut reſpectum inde ha- 
bere pofiit de voluntate venditoris fi autem de villa ipſa fuerit 
24 infra xl dies precium reddat Nullus conſtabularius diſtringat vi. 
aliquem militem ad dandum denarios pro cuſtodia caſtri ſi ipſe 
eam facere voluerit in propria perſona * ſua vel per alium pro- 
bum hominem ſi ipſe eam facere non poſſit propter rationabilem 
cauſam et fi nos duxerimus eum vel miſerimus in *exercitum 
erit quietus de cuſtodia ſecundum quantitatem temporis quo 
per nos fuerit in *exercitu de feodo pro quo fecit ſervicium in 
255 exercitu Nullus vicecomes vel baillivus noſter vel alius capiat xxii.. 
equos vel! carettas alicujus pro cariagio faciendo niſi reddat li- 
berationem antiquitus ſtatutam NIE pro i caretta ad duos 
equos decem denarios per diem et © pro caretta ad tres equos 
26 quatuordecim denarios per diem Nulla carecta dominica ali- 
cujus eccleſiaſtice perſone vel militis vel alicujus domine capia- 
27 tur per baillivos predictos Nec nos nec baillivi noſtri nec alii xxiv. 1 
capiemus alienum boſcum ad caſtra vel alia agenda noſtra niſi 4 
28 per voluntatem illius cujus boſcus ® ille fuerit Nos non tene- «xy. 4 
bimus ® terras eorum qui convict * fuerunt de felonia niſi per I 
unum annum et unum diem et tunc reddantur terre dominis 1 
29 feodorum Omnes *® kidelli de cetero deponantur penitus per xxvi. 1 
Tamiſiam vel Medewaiam et per totam Angliam niſi per coſte- 
zo ram maris Breve quod vocatur Precipe de cetero non fiat alicui xzvii. 
31 de aliquo tenemento unde liber homo perdat curiam ſuam Una xxviii, 
menſura vini ſit per totum regnum noſtrum et una menſura cer- 
viſie et una menſura bladi ſcilicet quarterium London' et una 
latitudo pannorum tinctorum et ruſſetorum et haubergetorum 
ſcilicet due ulne infra liſtas De ponderibus vero fit ut de men- 
32 ſuris Nichil detur de cetero pro brevi inquiſitionis ab eo qui mix. 


VARIAE LECTION-ES. 


* Jeeſt ſua. L. | n deft ille. L. 

© excercitum, L. n terram. L. 

ſs excercitu. L. o fucrint, L. 

> caretas., L. r kydelli. L. 

carecta. L. 1 Thamiſiam & Medeweyam. L. 
x de carecta. L. 7 deeft et. L. 

ipſius. L. 


inqui- 


ANNO DOMINI MCCXVII xli 


inquiſitionem petit de vita vel membris ſed gratis concedatur et 

xxx, non negetur Si aliquis teneat de nobis per feodifirmam vel * ſoc- 33 
cagium vel per burgagium ct de alio teneat terram per tervicium 
militare nos non habebimus cuſtodiam heredis nec terre ſue que 
eſt de feodo alterius occaſione illius feodifirme vel * ſoccagii vel 
burgagii nec habebimus cuſtodiam illius feodifirme vel * ſoccagii 
vel burgagii niſi ipſa feodifima debeat ſervicium militare Nos 
non habebimus cuſtodiam heredis vel terre alicujus quam tenet 
de alio per ſervicium militare occaſione alicujus parve“ ſerjanta- 

» Tie quam tenet de nobis per ſervicium reddendi cultellos vel ſa- 

xxxi. gittas vel hujuſmodi Nullus baillivus ponat de cetero aliquem 34 
ad legem manifeſtam nec ad juramentum ſimplici loquela ſua 


xxxii, fine teſtibus * fidelibus ad hoc inductis Nullus liber homo ca- 35 


piatur vel impriſonetur aut diſſaiſietur de libero tenemento ſuo 
vel libertatibus vel liberis conſuetudinibus ſuis aut utlagetur aut 
exuletur aut aliquo ? alio modo deſtruatur nec ſuper eum ibimus 
nec ſuper eum mittemus niſi per legale judicium parium ſuorum 


_ xxxiii,* vel per legem terre Nulli vendemus nulli negabimus aut diffe- 36 


xxxiv, remus rectum aut juſticiam Omnes mercatores niſi publice 37 
antea prohibiti fuerint habeant ſalvum et ſecurum conductum 
exire de Anglia et venire in Angliam et morari et ire per An- 
gliam tam per terram quam per aquam ad emendendum vel 
vendendum ſine omnibus toltis malis per antiquas et rectas con- 
ſuetudines preterquam in tempore guerre et ſi ſint de terra contra 
nos guerriva et ſi tales inveniantur in terra noſtra in principio 
* guerre attachientur fine dampno corporum vel rerum donec 
ſciatur a nobis vel f a capitali juſticiario noſtro quomodo merca- 
tores terre noſtre tractentur qui tunc inveniantur in terra contra 
nos *guerriva et ſi noſtri ſalvi ſint ibi alii ſalvi ſint in terra noſtra 


V.A-R-I AE LBCLTION ES. 


per ſocagium. L. 2 vel. L. 

t ſocagii. L. d vendendum et emendum. L. 
v ſocagii. L. © guerrina. L. 

ſerjantie. L. àdeeſt guerre. L. 

*deſunt fidelibus ad hoc. L. attachiantur. L. 

Y deeft alio. L. | f deeſt a. L. 

* of. bo E pucrrina, L. 
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Xlii MAGNA CARTA 


38 Si quis tenuerit de aliqua “ excaeta ſicut de honore * Walingford zxx- 


Bolon' k Notingeham Lancaſtr' vel de aliis ' eſcaetis que ſunt in 
manu noſtra et fint baronie et obierit heres ejus non det aliud 
relevium nec faciet nobis aliud ſervicium quam faceret baroni fi 
illa eſſet in manu baronis et nos eodem modo eam tenebimus 
quo baro eam tenuit nec nos occaſione talis baronie vel * excaete 
habebimus aliquam ® excaetam vel cuſtodiam aliquorum homi- 
num noſtrorum nifi alibi tenuerit de nobis in capite ille qui te- 

39 nuit baroniam vel * excaetam Nullus liber homo de cetero det 
amplius alicui vel vendat de terra ſua quam ut de reſiduo terre 

| ſue poſſit ſufficienter fieri domino feodi ſervicium ei debitum 
40 quod pertinet ad feodum illud Omnes patroni abbaciarum qui 
habent cartas regum Anglie de advocatione * vel antiquam tenu- 
ram vel poſſeſſionem habeant earum cuſtodiam cum vacaverint 
41 ſicut habere debent et ficut 9 ſupra declaratum eſt Nullus capia- 
tur vel impriſonetur * propter appellum femine de morte alterius 

42 quam viri ſui Nullus comitatus de cetero teneatur niſi de menſe 
in menſem et ubi major terminus eſſe ſolebat major fit Nec ali- 
quis vicecomes vel baillivus ſuus * faciat turnum fuum per hundr' 
niſi bis in anno et non niſi in loco debito et conſueto videlicet 
ſemel poſt. Paſcha et iterum poſt feſtum ſancti Michaelis Et 
viſus de franco plegio tune fiat ad illum terminum ſancti Mi- 
chaelis ſine occaſione ita ſcilicet quod quilibet habeat libertates 
ſuas quas habuit et habere conſuevit tempore Henrici regis avi 
noſtri vel quas poſtea perquiſivit Fiat autem viſus de franco 
plegio ſic videlicet quod pax noſtra teneatur et quod tethinga 
integra fit ficut eſſe conſuevit et quod vicecomes non querat oc- 
caſiones et quod contentus ſit de eo quod vicecomes habere con- 

43 ſuevit de viſu ſuo faciendo tempore Henrici regis avi noſtri Non 
liceat alicui de cetero dare terram ſuam alicui domui religioſe ita 
quod illam reſumat tenendam de eadem domo nec liceat alicui 


VARIAE LECTIONES. 


> eſchacta. L. — 9 eſchaetam. L. 

i Wallingfordie. L. P et per antiquam, IL. 
* deeft Notingeham. L. 4 ſuperius. L. 

| eſchaetis. L. | | ' per. L. 

m eſchaete. L. faciant, L. 


a eſchaetam. L. domui 


kli. 


ANNO DO MINI MCCXVII. xliii 


domui religioſe terram alicujus ſic accipere quod tradat eam illi 
a quo eam receperit tenendam 591, quis autem de cetero terram 
ſuam alicui domui religioſe fic dederit et ſuper hoc convincatur 
donum ſuum penitus caſſetur et terra illa domino ſuo illius feodi 


incurratur Scutagium capiatur de cetero ſicut capi conſuevit 44 
tempore Henrici regis avi noſtri Omnes autem iſtas conſuetu- 4.5 


dines predictas et libertates quas conceffimus'in regno noſtro te- 
nendas quantum ad nos pertinet erga noſtros omnes de regno 
noſtro tam clerici quam laici obſervent quantum ad ſe pertinet 


erga ſuos Salvis achiepiſcopis epiſcopis abbatibus prioribus tem- 46 


plariis * hoſpitalariis comitibus baronibus et omnibus aliis tam 
eccleſiaſticis perſonis quam ſecularibus libertatibus et liberis con- 


ſuetudinibus quas prius habuerunt Statuimus etiam de communi 47 


conſilio tocius regni noſtri quod omnia caſtra adulterina * vide- 
licet ea que a principio guerre mote inter dominum * Johannem 
patrem noſtrum et barones “ ſuos Anglie conſtructa fuerint vel 
* reedificata ſtatim diruantur * Quia vero nondum habuimus ſi- 
gillum hanc ſigillis domini legati predicti et comitis Wil- 
lielmi Mariſcalli rectoris et regni noſtri fecimus Gigillari, | 


VARIAE LECTIONES. 


t obſervant. I. | * Quia nondum figiltum habuimis pre- 
u hoſpttelatiis, L; Tl. ſcntem cartam ſigillo venerabilis patris noſ- 
* fſeiliget. L. 5 mh | tri G. titulo preſhiteri cardinalis et apoſto- 
regem. IL. lice ſedis legati et Willielmi Mareſcalli rec- 
deeſt ſuos. L. torts noſtri et regni noſtri fecimus ſigillari 
r edificata. L. Teſtibus. Prenominatis et aliis. L. 
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RE GTS HE NRICI III, 


XI DIE FEBRNUARII, MCCXXIV, 


anden IX. 


ENRIOU 8 Pei gracia rex Anglie dominus  Hybernie 

dux Normannie Aquitanie et comes Andegavie archiepiſ- 
copis © epiſcopis abbatibus prioribus comitibus baronibus viceco- 
mitibus prepoſitis miniſtris et omnibus ballivis et fidelibus ſuis 
e wen cartam inſpecturis ſalutem Sciatis quod nos intuitu 
Dei et pro falute anime noſtre et animarum anteceſſorum et 


VARIAR LECTIONES, 


deſumptae ex Carta autographa, in Eccleſia cathedral: Dunelmenſi aſſervata, ſignantur 
Litera D: --- ex Carta de Inſpeximus, in Collegio Orielenſi, Litera O: --- ex Intra- 
tione in Libro rubro Scaccharii Męſim. (fol. clxxxiiij.) Litera R: ex Rotulo 


Stat. in Turri London. 25 Ed. I. in. 39, 40, Litera et Numero T 25 : --- ex Rotulo 


Cart. ibid. 28 Ed. I. m. 6, 7, Litera et Numero T 28 : --- ex utroque Rotulo, Literis 
TT: --- ex Carta de Inſpeximus, in Eccleſia collegiata Weſtmonaſterienſi, Litera W. 


* Epwarpus Dei gratia rex Anglie do- H. quondam regis Anglie patris noftri de 
minus Hybernie et dux Aquitanie ¶ archi- libertatibus Anglie in hec verba Herricus 
epiſcopis epiſcopis abbatibus prioribus co- &c. O. TT. W. 


mitibus baronibus juſticiariis vicecomitibus d Hibernie, &c. R. W. 
prepoſitis miniſtris et omnibus ballivis et „ epiſcopis comitibus baronibus, &e, ſa- 
fidelibus ſuis. O. T 28. W. omnibus ad lutem. R. 


quos preſentes litere pervenerint. T 25.] 4 Jeeft et. R. 
ſalutem Inſpeximus magnam cartam domini 
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MAGNA CARTA, Xe. xlv 


ſucceſſorum noſtrorum ad exaltationem ſane eccleſie et emen- 
dationem regni noſtri ſpontanea et bona voluntate noſtra dedi- 
mus et conceſſimus * archiepiſcopis epiſcopis abbatibus prioribus 
comitibus baronibus et omnibus de regno noſtro has libertates 
i. ſubſcriptas tenendas in regno noſtro Anglie f in perpetuum In- 
primis conceſſimus Deo et hac preſenti carta ; noſtra confirma- 
vimus pro nobis et heredibus noſtris in perpetuum quod An- 
glicana eceleſia libera fit et habeat omnia jura ſua integra et li- 
bertates ſuas illeſas Conceſſimus etiam“ omnibus liberis homi- 
nibus regni noſtri pro nobis et heredibus noſtris in perpetuum 
” omnes libertates ſubſcriptas habendas et tenendas eis et here- 
ii. dibus ſuis de nobis et heredibus noſtris "in perpetuum Si quis 
comitum vel baronum noſtrorum * five aliorum tenencium de 
nobis in capite per ſervicium militare mortuus fuerit et cum de- 
ceſſerit heres ejus plene etatis fuerit et relevium debeat habeat 
hereditatem ſuam per antiquum relevium ſcilicet heres vel here- 
des comitis de ? baronia comitis integra per centum libras heres 
vel heredes baronis de baronia integra per centum libras heres 
vel heredes militis de feodo militis integro per centum ſolidos ad 


in. ſuetudinem feodorum Si autem heres alicujus talium fuerit in- 
fra etatem dominus ejus non habeat cuſtodiam ejus nec terre ſue 
antequam homagium ejus ceperit et poſtquam talis heres fuerit 
in cuſtodia cum ad etatem pervenerit ſcilicet viginti et unius 
* anni habeat hereditatem ſuam fine relevio et fine fine ita tamen 
quod ſi ipſe dum infra etatem fuerit fiat miles nichilominus terra 
remaneat in cuſtodia dominorum ſuorum uſque ad terminum 
iv. predictum Cuſtos terre hujuſmodi heredis qui infra etatem 


TYARLAS LSECTIONES. 


© archiepiſcopis, &c, et omnibus. R. n 1mperpetuum, O. TT. W. diſunt in per- 
f imperpetuum. D. O. R. TT. W. petuum. D. R. | 
8 deeſt noſtra. R. o ſeu. R. 
d imperpetuum. D. O. R. TT. W. P comitatu integro. O. TT. W. 
deeſt omnia. R. | q marcas. O. TT. 
* et dedimus omnibus. O. R. TT. W. habuerit. O. T I'. W. 
| imperpetuum. D. O. R. TT. W. _ 5 annorum. O. | 
\ " has libertates.. O. TT. W. | 
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fuerit non capiat de terra heredis niſi rationabiles exitus et ratio- 
nabiles conſuetudines et rationabilia ſervicia et hoc fine deſtruc- 
tione et vaſto hominum vel rerum et ſi nos commiſerimus cuſ-; 
todiam alicujus talis terre vicecomiti vel * alicui alii qui de exi- 
tibus terre illius nobis debeat reſpondere et * ille deſtructionem 
de cuſtodia fecerit vel vaſtum nos ah *1illo capiemus emendam et 
terra ? committetur duobus legalibus et diſcretis hominibus de 
feodo illo qui de exitibus nobis reſpondeant vel * ei cui eos aſ- 
ſignaverimus et fi dederimus vel vendiderimus alicui cuſtodiam 
alicujus talis terre et ille deſtructionem *® inde fecerit vel vaſtum 
amittat © ipſam cuſtodiam et tradatur duobus legalibus et diſcretis 
hominibus de feodo illo qui ſimiliter nobis reſpondeant ſicut pre- 
5 dictum eſt Cuſtos autem quamdiu cuſtodiam terre habuerit y. 
ſuſtentet domos parcos * vivaria ſtagna * molendina et cetera ad 
terram illam pertinencia de exitibus terre ejuſdem et reddat he- 
redi cum ad plenam etatem pervenerit terram ſuam totam inſtau- 
ratam de carucis et * omnibus aliis rebus ad minus ſecundum 
quod illam recepit Hec omnia obſerventur de cuſtodiis archi- 
epiſcopatuum epiſcopatuum abbaciarum prioratuum ecclefiarum 
et dignitatum vacancium que ad nos pertinent excepto quod 
6 hujuſmodi cuſtodie vendi non debent Heredes maritentur abſ- vi. 
7 que diſparagatione Vidua poſt mortem mariti ſui ſtatim et fine vii. 
difficultate aliqua habeat maritagium ſuum et hereditatem ſuam 
nec aliquid det pro dote ſua * vel pro maritagio ſuo vel pro 
hereditate ſua quam hereditatem maritus ſuus et ipſa tenuerunt 
die obitus ipſius mariti * et maneant in capitali *meſagio ipfius 
mariti ſui per quadraginta dies poſt obitum ? ipſius mariti * ſui 
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« geeft alicui. R. | de omnibus. TT. W. 

w aecft ille. R. | h ſicut illam. O. TT. W. 

* eo. O. TT. W. i deeſt det. W. 

committatur. O. R. TT. W. * nec. O. R. TT. W. 

2 terre illius nobis. O. TT. W. l nec. R. 

* deeff ei. R. illi cui illos. O. TT. W. m ſimul die. O. TT. W. 

d deeft inde, R. ® ſuit et. O. R. TT. W. 

illam. O. R. TT. W. o meſuagio mariti. O. R. TT. W. 
4 hujuſmodi habuerit. O. TT. W. P deeft ipſius. O. R. TT. W. 


* geeſi vivaria. D. 4 geefft ſui. R. infra 
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IX HENRICI III. xlvii 


infra quos aſſignetur ei dos ſua niſi prius ei fuerit aſſignata vel 
niſi domus illa fit caſtrum et ſi de caſtro receſſerit ſtatim provi- 
deatur ei domus competens in qua poſſit honeſte morari quouſ- 
que dos ſua ei aſſignetur * ſecundum quod predictum eſt et ha- 
beat rationabile eſtoverium ſuum interim de communi Aſtigne- 
tur autem ei pro dote * ſua tercia pars tocius terre mariti ſui que 
{ua fuit in vita ſua niſi de minori dotata fuerit ad * hoſtium ec- 


vii. cleſie Nulla vidua diſtringatur ad ſe * maritandum dum vivere 


voluerit fine marito ita tamen quod ſecuritatem * faciet quod fe 
non maritabit ſine aſſenſu noſtro ſi de nobis tenuerit vel“ fine 


ix. aflenſu domini ſui ſi de alio tenuerit Nos vero vel ballivi noſtri 


non ſeiſiemus terram aliquam * nec redditum pro debito aliquo 
quamdiu catalla debitoris preſencia * ſufficiant ad debitum red- 
dendum et ipſe debitor paratus fit inde ſatisfacere nec plegii * ip- 
ſius debitdris diſtringantur quamdiu ipſe capitalis debitor ſufficiat 
ad ſolutionem © debiti et fi capitalis debitor defecerit in ſolutione 
debiti non habens unde reddat aut reddere nolit cum potlit ple- 
gii reſpondeant © pro debito et fi voluerint habeant terras et red- 
ditus debitoris quouſque fit eis ſatisfactum de debito quod © ante 
pro eo ſolverunt niſi capitalis debitor monſtraverit ſe inde eſſe 
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x, quietum verſus eoſdem plegios Civitas London' habeat omnes 9 


8 antiquas libertates et“ liberas conſuetudines ſuas Preterea vo- 
lumus et concedimus quod omnes alie civitates et burgi et ville 
et barones de quinque portubus et omnes portus habeant omnes 


xi, Iibertates et liberas conſuetudines ſuas Nullus diſtringatur ad 10 


faciendum majus ſervicium de feodo militis nec de alio libero 


xii, tenemento quam inde debetur Communia placita non ſequan- 11 


xiii, tur curiam noſtram * ſet teneantur in aliquo loco certo Recog- 


VARIAS LECTAIQUNES. 


aceft liberas. O. TT. W. 
ſas et. T'F.-- 


ſed. O. R. nitiones 


deeſt fine. R. 
nne. 
* ſufficiunt, O. R. TT. 


dies aſſignetur. O. TT. W. > derft ipſius. O. 

ſicut predictum. D. O. © ipſius debiti. O. TT. W. 

t Jeet ſua. O. R. as WA % wg # 

u oftium. O. R. * antea, O R. W. 

w maritandum. W. ' ſalverunt. O. 

x faciat. O. R. TT. W. £ libertates ſuas antiquas. O. TT. W. 
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nitiones de nova diſſeiſina et de morte anteceſſoris non capiantur 
niſi in ſuis comitatibus et hoc modo Nos vel fi extra regnum 
fuerimus capitalis juſticiarius nofter ” mittemus juſticiarios * per 
unumquemque comitatum ſemel in anno qui cum militibus co- 
mitatuum capiant in comitatibus aſſiſas predictas Et ea que in xiv. 
illo adventu ſuo in comitatu per juſticiarios 9 predictos ad die- 
tas aſſiſas capiendas miſſos terminari non poſſunt per eoſdem ter- 
minentur alibi in itinere ſuo et ea que per eoſdem propter diffi- 
cultatem aliquorum articulorum terminari non poſſunt referantur 
13 ad juſticiarios noſtros de banco et ibi terminentur Aſſiſe de ul- xv. 
tima preſentatione ſemper capiantur coram juſticiariis noſtris de 
14 banco et ibi terminentur Liber homo non amercietur pro parvo wi. 
delicto * niſi ſecundum modum ipſius delicti et pro magno delicto 
ſecundum magnitudinem delicti ſalvo contenemento ſuo et mer- 
cator eodem modo ſalva mercandiſa ſua et villanus alterius quam 
noſter eodem modo amercietur ſalvo * wainagio ſuo “ fi inciderit 
in * miſericordiam noſtram ? et nulla predictarum miſericordia- 
rum ponatur niſi per ſacramentum proborum et legalium homi- 
num de viſneto Comites et barones non amercientur niſi per pa- xvii. 
res ſuos et non niſi ſecundum modum delicti Nulla ecclefiaſtica viii. 
perſona amercietur ſecundum quantitatem beneficii ſui eccleſiaſ- 
tici * ſet ſecundum laicum-tenementum ſuum et ſecundum quan- 
15 titatem delicti Nec villa nec homo diſtringatur facere pontes xix. 


16 ad riparias niſi qui * ex antiquo et de jure facere © debet Nulla xx, 1 
. riparia de cetero defendatur niſi ille que fuerunt in defenſo tem- 3 
pore regis Henrici avi noſtri per eadem loca et *eoſdem terminos : 


17 ficut eſſe conſueverunt tempore ſuo Nullus vicecomes conſtabu- xi. 
:  larius © coronatores vel alii ballivi noſtri teneant placita corone 


* OE IR — 
"©. 1 e F W * r 
N r wu © IE i bid 


VARIAE LECTIONES. 


I deeft vel. R. et fi. R. 
m mittet. R. * manum TT, 
a noſtros per. O. TT. W. Y deeft et. R. 
ia. T.. * ſed. O. R. 
? comitatus, O. TT. 2 liber homo. O. TT. W. 
4 noſtros predictos. O. TT. W. ., O. N. TT. W. 
| * deeft noſtris. O. R. TT. W. © debent Nulle riparie defendantur de 
|} ' 5 ſet ſecundum. D. cetero. O. R. TT. W. 
t fi villanus. R. 4 per eoſdem. O. 
; 2 


wanagio. T 25, waynagio. W. e coronator. O. TT. W. noſtre 
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vii. noſtre Si aliquis tenens de nobis laicum feodum moriatur et 18 
vicecomes vel ballivus noſter oſtendat litteras noſtras patentes de 
ſummonitione noſtra de debito quod defunctus nobis debuit liceat 
vicecomiti * vel ballivo noſtro attachiare et * inbreviare catalla 


5 defuncti inventa in laico feodo ad valenciam illius debiti per vi- 
* ſum legalium hominum ita tamen quod nichil“ inde amoveatur 
1 * g . . ” 

A donec perſolvatur nobis debitum quod clarum fuerit et refiduum 


relinquatur executoribus ad faciendum teſtamentum defuncti et 
fi nichil nobis debeatur ab ipſo omnia * catalla cedant defuncto 
ſalvis uxori “ ipfius et pueris ſuis rationabilibus partibus ſuis 
xxiti. Nullus conſtabularius 'vel ejus ballivus capiat blada ® vel alia ca- 19 
talla alicujus qui non "fit *de villa ubi caſtrum fitum * eſt niſi 
ſtatim inde reddat denarios aut reſpectum inde hahere poſſit de 
voluntate venditoris fi autem de villa ipſa fuerit infra quadra- 
xxiv. ginta dies precium reddat Nullus conſtabularius diſtringat ali- 20 
quem militem ad dandum denarios pro cuſtodia caſtri ft ipſe eam 
facere voluerit in propria perſona ſua vel per alium probum ho- 


minem ſi ipſe eam facere non poſſit propter rationabilem cau- 
ſam et ſi nos duxerimus eum vel miſerimus in *exercitum * erit 
quietus de cuſtodia ſecundum quantitatem temporis quo per nos 
fuerit in“ exercitu de feodo pro quo fecit ſervicium in * exercitu 
xxv. Nullus vicecomes vel ballivus noſter vel alius capiat equos vel 21 
l carettas alicujus pro cariagio faciendo niſi reddat liberationem 
ö antiquitus ſtatutam ſcilicet pro * caretta ad duos equos decem 
1 
. VARIAE LECTIONES. 
: f noftro vel. R. P fit. R. 
$ imbreviare omnia bona et catalla. O. deeſt inde, D. 
TT. W. r faciat ſi. O. TT. W. 
h Zecft inde, D. * adduxerimus. O. TT. W. 
i deeſt catalla. R. t excercitum, TT. W. 
* cjus ct pueris ipſius. O. TT. W. iphus fit. O. TT. N. 
et filiis ſuis. R. 1 x excercitu. TT. W. 
1 aut. O. Y aliquis alius, O. TT. W. aliquis capiat, 
© ant. * R. 
n ſivit. R. 2 una caretta. O. TT. W. 
© in. O. 


* G denarios 


* 
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denarios per diem et pro caretta ad tres equos quatuordecim de- 
narios per diem Nulla caretta dominica alicujus eccleſiaſtice xxvi. 
perſone vel militis vel alicujus * domine capiatur per ballivos 
> prediftos Nec nos nec ballivi noſtri nec alii capiemus *© alienum xxvii. 
boſcum ad caſtra vel * alia agenda noſtra niſi per voluntatem illius 

22 cujus boſcus ille fuerit Nos non tenebimus terras © eorum qui xzviii. 
convicti fuerint de felonia rift per unum annum et unum diem 

23 et tunc reddantur terre * dominis feodorum Omnes kidelli de- xxix. 
cetero deponantur penitus per? Tamiſiam et Medweiam et per 

24 totam Angliam niſi per coſteram maris Breve quod vocatur Pre- xxx, 
cipe decetero non fiat alicui de aliquo * tenemento unde liber 

25 homo perdat curiam ſuam Una menſura vini fit per totum reg- xxxi. 
num noſtrum et una menſura cerviſie et una menſura bladi ſcili- 
cet quarterium London' et una latitudo pannorum tinctorum *et 
ruſſettorum et haubergettorum ſcilicet due ulne infra liſtas de 

26 ponderibus vero ſit ut de menſuris Nichil detur de cetero pro i. 
brevi inquiſitionis ab eo qui inquiſitionem petit de vita vel“ mem- 

27 bris ſet gratis concedatur et non negetur $1 *aliquis teneat de iii. 
nobis per feodifirmam vel * foccagium vel per burgagium et de 
alio terram ꝭ teneat per ſervicium militare nos non habebimus 
cuſtodiam heredis nec terre ſue que eſt de feodo alterius occaſione 
illius feodifirme vel * ſoccagii vel burgagii nec habebimus cuſto- 
diam * illius feodifirme vel * ſoccagii vel burgagii niſi ipſa feodi- 
firma debeat ſervicium militare Nos non habebimus cuſtodiam 
heredis vel terre alicujus quam tenet de alio per ſervicium 


VARIAS LEACTIONS SS. 


2 domini.. O.R. m de membris. O. TT. W. 
d noſtros. O. TT. W. n quis. R. aliqui teneant. O. TT. W. 
© deeft alienum. R. 9 ſokagium, R. per ſokagium. O. per 


Lad alia. O. TT. W. ſocagium. TT. W. 

* iHorum. O. TT. W. P deeft per. O. R. TT. W. 

f ille dominis, O. TT. W. * teneant, O. TT. W. 

s Thamiſiam. W. r ſokagii. O. R. ſocagii. TT. W. 
k Medeweyam. O. R. TT. W. * deeft illius. R. 

i libero tenemento. O. TT. W. t ſokagii. O. R. ſocagii. TT. W. 
* deeſi et. O. TT. W. vel. O. R. TT. W. 
„ v aliquo alio. O. TT. W. 


militare 
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militare occaſione alicujus parve * ſerjanterie quam tenet de no- 
bis per ſervicium reddendi nobis cultellos vel ſagittas vel hujuſ- 
xxxiv. modi Nullus ballivus ponat decetero aliquem ad legem mani-' 
feſtam vel ad juramentum ſimplici loquela * ſua fine teſtibus 
xxxy, fidelibus ad hoc inductis Nullus liber homo capiatur vel im- 
priſonetur aut * diſſeiſiatur de aliquo libero tenemento ſuo vel 
libertatibus vel liberis conſuetudinibus ſuis aut utlagetur aut ex- 
ulet aut aliquo *alio modo deſtruatur nec ſuper eum ibimus nec 
ſuper eum mittemus niſi per legale judicium parium ſuorum vel 
xxxvi. per legem terre Nulli vendemus nulli negabimus aut differemus 
xxxvũ. rectum vel juſticiam Omnes mercatores niſi publice antea pro- 
hibiti fuerint habeant ſalvum et ſecurum exire de Anglia et ve- 
nire in Angliam et morari et ire per Angliam tam per terram 
quam per aquam ad emendum * vel vendendum fine omnibus 
* toltis malis per antiquas et rectas conſuetudines preterquam in 


28 


29 


tempore © gwerre et fi ſint de terra contra nos gwerriva et * ſi 


tales inveniantur in terra noſtra in principio! gwerre attachientur 
ſine dampno corporym vel rerum donec ſciatur a nobis vel a ca- 
pitali juſticiario noſtro quomodo mercatores * terre noſtre trac- 
tentur qui tune invenientur in terra * contra nos gwerriva et fi 
xxxviii, noſtri ſalvi * ſint ibi alli falvi ſint in terra noſtra Si quis tenuerit 
de aliqua eſcaeta ſicut de honore de Wallingeford' Bolon' No- 
ting' Lancaſtr' vel * de aliis eſcaetis que ſunt in manu noſtra et 
ſint baronie et obierit heres ejus non det aliud relevium nec fa- 


r 
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* ſerjantie. O. R. TT. W. i guerrina. D. O. R. TT. W. 
Y nec. O. TT. W. * deeſt ſi. O. TT. W. 

2 deeft ſua. R. guerre. D. O. R. TT. W. 

2 de cetero capiatur aut impriſonetur. D. m deſunt terre noſtre. R. 

b diſſeiſietur. O. R. W. x inveniuntur, O. R. TT. W. 
© geeft aliquo. O. R. TT. W. o 1lla contra. O. TT. W. 

d geeſt alio. O. TT. W. ? guerrina. D. O. TT. W. in guerra. R. 
© conductum exire. O. TT. W. à ſunt. O. TT. W. 

F .. | ee de. D. O. TT. W. 

8 tolnagiis. R. * aeeft de. O. TT. W. 

h 


guerre. D. O. R. TT,. W. 
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ciat nobis aliud ſervicium quam faceret baroni fi ipſa eſſet in 
manu baronis et nos eodem modo eam tenebimus quo“ baro 
eam tenuit nec nos occaſione talis baronie vel *eſcaete habebimus 
Yaliquam eſcactam vel cuſtodiam aliquorum hominum noſtrorum 
niſt alibi tenuerit de nobis in capite ille qui tenuit baroniam vel 
32 eſcaetam Nullus liber homo decetero det amplius vel vendat xxxis. 
alicui de terra ſua quam ut de reſiduo terre ſue poſſit ſufficienter 
fieri domino feodi ſervicium ei debitum quod pertinet ad feodum 
33 illud Omnes patroni abbaciarum qui habent cartas regum An- xl. 
glie de advocatione vel * antiquam tenuram vel poſſeſſionem ha- 
beant earum cuſtodiam cum vacaverint ſicut habere debent et ſi- 
34 cut * ſupra declaratum eſt Nullus capiatur © vel impriſonetur xl. 
35 *propter appellum femine de morte alterius quam viri ſui Nul- xii, 
lus comitatus decetero teneatur niſi de menſe in menſem et ubi 
major terminus eſſe ſolebat major fit Nec aliquis vicecomes vel 
ballivus *faciat turnum ſuum per hundredum niſi bis in anno et 
non niſi in loco debito et conſueto videlicet ſemel poſt Paſcha et 
iterum poſt feſtum ſancti Michaelis Et viſus de franco plegio 
tunc fiat ad illum terminum * ſancti Michaelis fine occaſione ita 
* ſcilicet quod quilibet habeat libertates ſuas quas habuit et ha- 
bere conſuevit tempore regis Henrici avi noſtri vel * quas poſtea 
perquiſivit Fiat autem viſus de franco plegio fic videlicet quod 
pax noſtra teneatur et quod“ tethinga integra-fit ſicut eſſe con- 
ſuevit et quod vicecomes non querat occaſiones et quod conten- 


3 LECTIONS 5. 


t illa. O. TT. W. baronia, R. * deſunt vel ballivus. R. 
'® geeft eam. D. f ſuus faciat, O. TT. W. 
modo baro. R. s hundreda. O. W. 
* excacte, D. n Jeſunt ſancti Michaelis. R. 
Y talem aliquam, R. | i ad feſtum ſan&i Michaelis ita, R. 
2 tenuerit. W. * videlicet. W. 
* antiqua tenura vel poſſeſſione. R. vel. O. TT. 
d ſuperius. O. R. TT. W. m deeft quas. R. 
© aut. O. TT. W. ® theothinga teneatur integra ſicut. O. 
per appellationem alterius femine quam TT. W. 
vari ſui. R. 


tus 


IX HENRICI III. 8 


tus fit * eo quod vicecomes habere conſuevit de viſu ſuo faciendo 


xliii, tempore regis Henrici avi noſtri ' Non liceat alicui decetero dare 


xliv. 


xlvi, 


terram ſuam *alicui domui religioſe ita quod * illam *reſumat te- 


nendam de eadem domo * nec liceat alicui domui religioſe terram 
alicujus fic accipere quod tradat illam ei a quo *ipſam recepit 
tenendam Si quis autem decetero terram ſuam alicui domui re- 
ligioſe fic dederit 7 et ſuper hoc convincatur donum ſuum penitus 
caſletur et terra illa domino ſuo illius feodi * incurratur Scuta- 
gium decetero capiatur ſicut capi * ſolebat tempore regis Henrici 
avi noſtri Et ſalve ſint archiepiſcopis epiſcopis abbatibus priori- 
bus templariis hoſpitalariis comitibus baronibus et omnibus aliis 
tam eccleſiaſticis quam ſecularibus perſonis © libertates et libere 
conſuetudines quas prius habuerunt Omnes * autem f iſtas con- 
ſuetudines predictas et libertates quas conceſſimus in regno noſ- 
tro tenendas quantum ad nos pertinet erga noſtros omnes de regno 
noſtro tam clerici quam laici 5 obſervent quantum ad ſe pertinet 
erga ſuos Pro hac autem conceſſione et donatione libertatum iſ- 
tarum et aliarum * libertatum contentarum in carta noſtra de li- 
bertatibus foreſte archiepiſcopi epiſcopi abbates priores comites 
barones milites libere tenentes et omnes de regno noſtro dederunt 
nobis quintam decimam * partem omnium mobilium ſuorum 
Conceſſimus etiam eiſdem pro nobis et heredibus noſtris quod nec 
nos nec heredes noſtri aliquid perquiremus per quod libertates in 
hac carta contente infringantur vel infirmentur et fi ab aliquo ali- 
quid contra hoc perquiſitum fuerit nichil valeat et pro nullo ha- 


VARIAESBS LECTIONES. 


* de eo. O. R. TT. W. 2 penitus incurratur. R. 
Nec. O. TT. W. v conſuevit. O. R. TT. W. 

* geeft alicui. O. TT. W. © hoſpitelariis. TT. W. 

eam. D. Al omnes libertates. O. TT. W. 
o reſignet. R. * deeft autem. R. 

t non. R. | dect iſtas. O. TT. W. 

u eam. R. W. E obſervant. R. 

v illi, O. R. TT. W. > Zeeft libertatum. O. R. TT. W. 
* eam. O. TT. W. illam, R. i epiſcopi, &c, et libere, R. 


Y deeft et. R. & deeſt partem, R. 
, deeft ſuo. O. TT. W. 


beatur 
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beatur* Hiis teſtibus domino S. Cantuar' archiepiſcopo E. Lon- 
don' * J. Bathon' P. Winton' H. Linc.” B. Roffen' W. Wigorn' 
J. Elien' H. Hereford' R. Ciceſtr' * W. Exon' epiſcopis abbate 
ſancti Edmundi abbate ſancti Albani abbate de Bello abbate 
ſancti Auguſtini Cant' abbate de Eveſham' abbate de Weſtmon' 
abbate de burgo ſancti Petri abbate de Rading' abbate de Aben- 
don' abbate de ? Maumebir' abbate de Winchecumb' abbate de 
Hida abbate de Certes' abbate de Sireburn' abbate de Cern' ab- 
bate de * Abotebir' abbate de Middleton” abbate de Seleby ab- 
bate de Wyteby abbate de Cirenc' H. de Burg' juſticiario R. 
comite Ceſtr' et Linc' W. comite Sarr' W. comite Warenn' G. 
de Clar' comite Glouc' et Hertford' W. de Ferrar' comite * de 
Derb' W. de Mandevill' comite Eſſex' H. le Bigod comite Norff” 
W. comite Aubemarl' * H, comite Hereford' Johanne conſtabu- 
lario Ceſtr' Roberto de Ros Roberto filio Walteri Roberto de 
Veteri Ponte Willielmo * Brigwerr' Ricardo de Munfich' Petro 
filio Herberti Matheo filio Herberti Willielmo de * Albiniaco 
Roberto Greſl' * Reginaldo de Brahus Johanne de *Munem' Jo- 
hanne filio Alani Hugone de Mortuo Mari Waltero de Bello 
Campo Willielmo de ſancto Johanne Petro de * Mala Lacu Bri- 
ano de Inſula Thoma de Muleton' Ricardo de Argentein Gau- 
frido de Nevill' Willielmo Mauduit Johanne de Baalun' © Dat” 
apud Weſtmon' undecimo die Februarii anno regni noſtri nono“. 


VARIAE LECTIONES. 


Explicit Intratio R. 2 Ff. de Breus. O. TT. W. 
m epiſcopo J. Bathon' epiſcopo P. Wyn- Munemuth. O. W. Munemue, TT. 
ton'. O. TT. W. | b Malo. O. TT. W. 
n R. Sarr'. B. Roffen', D.—R. arp. W. © etaliis Dat'. O. TT. W. 
Roffen'. O. TT. W. 4 Nos autem donationes et conceſſiones 
o et W. Exon'. D. predictas rat habentes et gratas cas pro 
? Malmeſbury. O. TT. W. nobis et hegdibus noſtris concedimus et 
4 Abboteſbury. O. T 28. W. confirmamus eaſque tenore preſentium in- 
duſunt abbate de Wyteby. O. TT. W. novamus volentes et concedentes pro nobis 
H. comite. O. TT. W. et heredibus noſtris quod carta predicta in 
t deefl de. D. O. TT. W. omnibus et ſingulis ſuis articulis imperpe- 
u W. comite. DP). tuum firmiter et inviolabiliter obſervetur 
* de Bruera. O. TT. W. etiamſi aliqui articuli in eadem carta con- 
* Aubeny. TT. | tenti hucuſque forſitan non fuerint obſer- 


Ff. de Greſly. O.— Ff. Greſly. TT. W. vati. O. TT. W. [In cujus rei teſtimonium 
has 
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VARIAE LEOGTION ES. 


has litteras noſtras fieri fecimus patentes T. 
Edwardo filio noſtro apud Weſtm' duodeci- 
mo die Octobris anno regni noſtri viceſimo 
quinto. T25.— Hits teſtibus venerabilibus 
patribus R.Cantuar'archiepiſcopo totius An- 

| Dunolm. O. 


glie primate A. J Dunelm. MW. 
| Dunelm. epiſcopo T 28. 


Re. London” R. Elyen' Th. Exon' W. Co- 


ventr' et Lychefeld' S. Sar J. Roff' J. Nor- 
wycen' et J. Landaven' epiſcopis J. Lin- 
coln' electo Johanne de Warenn' comite 
Surr' Thoma comite Lancaſtr' Rogero le 
Bygod comite Norff' et mareſcallo Anglie 
Henrico de Lacy comite Lincoln' Radul- 
pho de Monte Hermer comite Glouceſtr' 
et Hertford' Humfrido de Bohun comite 
Hereford' et Eſſex Guydone de Bello Cam- 
po comite Warr* Ricardo filio Alani comite 


Arundel Reginaldo de Grey Johanne de 
Haſtinges Henrico de Percy Hugone le 
Deſpenſer Hugone de Veer Roberto de 
Tateſhale Hugone Bardolt Hugone de Cur- 
teney Johanne de Segrave Henrico de Grey 
NP WE + 
Willielmo 4 Je. T22.W. 5 Ros de Helme- 
ſleye Alano la Zuſche Roberto de Tony 
Roberto de Monte Alto Willielmo de 


Breus Thoma de Furnivall Johanne 


3 2 8. W. 5 Petro Corbet Wil- 
lielmo de Leyburne Willielmo le Latimer 
Waltero de Bello Campo ſeneſcallo hoſpitii 
noſtri Waltero de Huntercumbe et aliis 
Dat per manum noſtram apud Weſtm' vice- 
ſimo octavo die Martii anno regni noſtri 


— 


viceſimo octavo. O. TzS. W.] 
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C ARTA DE FORESTA 


RE GIS HENRICI III, 
XI 22 rEBRUARTII MCCX XIV, 


r 


ENRICUS Dei gracia rex Anglie dominus Hybernie 

L dux Normannie Aquitanie et comes Andegavie archiepiſ- 
copis epiſcopis abbatibus prioribus comitibus baronibus juſticia- 
riis foreftarirs vicecomitibus prepoſitis miniſtris et omnibus balli- 
vis et fidelibus ſuis preſentem cartam inſpecturis ſalutem Sciatis 
quod nos intuitu Dei et pro ſalute anime noſtre et animarum 
anteceſſorum et ſucceſſorum noſtrorum ad exaltationem ſancte 
eccleſie et emendationem regni noſtri ſpontanea et bona voluntate 


5 VARIAE LECTIONES, 


deſumptae, 18 Carta de Inſpeximus, in Eccleſia cathedrali Dunelmenſi afſervata, ſignantur 
Literit D,Inſp. --- ex Carta de Inſpeximus, in Collegis Orielenſi, Litera ( O: — ex 
| Rotulo Stat. 25 Ed. I. in Turri London. m. 38, 39. Litera et Numero T2 5 === ex 
Rotiilo Cart. 28 Ed. I. ibid. m. G. Litera et Neree T28: --- ex e Rotulo, 
Literis TT. 


2 EDwWARDUS Dei gratia rex Anglie do- omnibus ballivis et fidelihus ſuis preſentem 
minus Hy bernie et dux Aquitanie [archie-  cartam inſpecturis. T28\—— omnibus ad 
piſcopis abbatibus prioribus comitibus ba- quos preſentes litters, pervenerint. 238-1 
ronibus juſticiariis'vicecomitibus prepoſitis ſalutem Inſpeximus cartam domini FH. 
miniſtris et omnibus ballivis et fidelibus quondam regis Anglie patris noſtri de fo- 
ſuis. D, Inſp. O. — archiepiſcopis &c juſti- reſta in hee verba HEN RIC Vs &c, D. Inſp. 
ciariis foreſtariis vicecomitibus prepoſitis et O.TT, _ 

nearer noſtra 
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CARTA DE FORES TA, &. ii 


noſtra dedimus et conceſſimus archiepiſcopis epiſcopis * comitibus 
baronibus et omnibus de regno noſtro has libertates ſubſcriptas 
tenendas in regno noſtro Anglie imperpetuum Inprimis omnes 
foreſte quas Henricus rex avus noſter afforeſtavit videantur per 
bonos et legales homines et ſi boſcum aliquem alium quam ſuum 
dominicum afforeſtaverit ad dampnum illius cujus boſcus ille 
fuerit deafforeſtetur et ſi boſcum ſuum proprium afforeſtaverit 
remaneat foreſta ſalva * communa de herbagio et aliis in eadem 
foreſta illis qui prius eam habere conſueverunt Homines vero 
qui manent extra foreſtam non veniant de cetero coram juſtici- 
ariis noſtris de foreſta per communes ſummonitiones niſi ſint in 
placito vel plegii alicujus vel aliquorum qui attachiati ſunt prop- 
ter foreſtam Omnes autem boſci qui © tuerint afforeſtati per re- 
gem Ricardum avunculum noſtrum vel per regem Johannem pa- 
trem noſtrum uſque ad primam coronationem noſtram ſtatim de- 
afforeſtentur niſi fit dominicus boſcus noſter Archiepiſcopi epiſ- 
copi abbates priores comites barones milites * libere tenentes qui 
habent boſcos ſuos in foreſtis habeant 42/cos ſuos ſicut eos habue- 
runt tempore prime coronationis regis Henrici avi noſtri ita quod 
quieti ſint imperpetuum de omnibus purpreſturis vaſtis et“ eſ- 
ſartis factis in illis boſcis poſt illud tempus uſque ad principium 
ſecundi anni coronationis noſtre et qui de cetero vaſtum vel pur- 
preſturam fine licentia noſtra in illis fecerint vel *effartum de vaſ- 
tis purpreſturis et * eſſartis reſpondeant Regardatores noſtri cant 
per foreſtas ad faciendum regardum ficut fieri conſuevit tempore 


prime coronationis regis Henrici avi noſtri et non aliter Inqui- 


ſit io vel viſus de expeditatione canum exiſtentium in foreſta de 
cetero fiat quando fieri debet regardum ſcilicet de tertio anno in 
in tertium annum et tunc fiat per viſum et teſtimonium legalium 


| hominum et non aliter et ille cujus canis inventus fuerit tunc non 


VARIAE LECTIONES. 
d abbatibus prioribus comitibus, D, f et libere. D, Inſp. O. 


Inſp. O. | | | s pupreſturis. O. 
© ipfius. D,Inſp.O. > aſſartis. D, Inſp. O. TT. 
* communia. D, Inſp. O. i aſſartum. D, Inſp. O. TT. 
e fuerunt. D, Inſp. O. TT. * aſſartis. D, Inſp. O. TT. 
9 : expedi- 


dd 
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expeditatus det pro miſericordia tres ſolidos et de cetero nullus 
bos capiatur pro expeditatione Talis autem * ſit expeditatio per 
aſſiſam communiter quod tres orzel/: * abſcindantur ſine pelota de 
pede anteriori nec * expeditentur canes de cetero niſi in locis ubi 
conſueverunt expeditari tempore prime coronationis predicti re- 
7 gis Henrici avi noſtri Nullus foreſtarius vel bedellus de cetero 
faciat ſcotallas vel colligat garbas vel avenam vel bladum aliguad 
vel agnos vel porcellos nec aliquam collectam faciat et per viſum 
et ſacramentum duodecim regardatorum quando facient regar- 
dum tot foreſtarii ponantur ad foreſtas cuſtodiendas quot ad illas 
8 cuſtodiendas rationabiliter widerint ſiaicere Nullum © ſwanimotum 
de cetero teneatur in regno noftro nifi ter in anno videlicet in 
principio quindecim dierum ante feſtum ſancti Michaelis quando 
agiſtatores noſtri conveniunt ad ag//tandum dominicos boſcos nojtros 
et circa feſtum ſancti Martini quando agiſtatores noſtri debent re- 
cipere *pannagium noſtrum et ad iſta duo ſwanimota conveniant 
foreſtarii * viridarii et agiſtatores et non alii per diſtrictionem et 
tertium * ſwanimotum teneatur in initio quindecim dierum ante feſtum 
ſancti Fohannts baptiſte pro feonatione beſtiarum noſtrarum et ad 
illud * ſwanimotum tenendum ? convenient foreſtarii viridarii et 
non ali per diſtrictionem Preterea ſingulis guadraginta diebus per 
totum annum conveniant foreſtarn et viridarn ad * faciendum atta- 
chiamenta de foreſta tam de viridi quam de venatione .per pre- 
ſentationem foreſtariorum ipſorum et coram ipſis attachiatis Pre- 
dicta autem fioanimota non teneantur niſi in comitatibus in quibus 
9 teneri conſueverunt Unuſquiſque liber homo agiſtet boſcum ſuum 


VARIAE LECTIONES. 


i canum Talis. D, Inſp. O. 5 paunagium. D, Inſp. O. 

m fiat. D, Inſp. O. TT. t ſwaynmota. D, Inſp. O. ſwainimota, 

" ufitatam quod. D, Inſp. TT. uſitatem Tas. 
quod. O. u geeft viridarii. T28. 

» abcidantur five. O. abſcindantur five. »* ſwaynmotum. D,Inſp O. ſwainimota, 
D,Inſp.TT. | T28. 

? expiditentur. O. conveniant. TT. 

à faciunt. D, Inſp. faciant. O. z videndum. D, Inſp. O. TT. 

r {waynmotum. D. Inſp. O. ſwainimotum. ſwaynmota. D, Inſp. ſwainimota, T'28, 
T 28. 


quem 


IX HENRICI III. lix 


quem habet in foreſta pro voluntate ſua et habeat © pannagium 
ſuum Concedimus etiam quod unuſquiſque liber homo ducere 
poſſit porcos ſuos per dominicum boſeum noſtrum libere et fine impe- 
dimento ad agiſtandum eos in boſcis ſuis propriis vel alibi ubi volue- 
rit et ſi porci alicujus liberi hominis una nocte pernoctaverint 
in foreſta noſtra non inde occaſionetur unde aliquid de ſuo per- 
dat Nullus de cetero amittat vitam vel membra pro venatione noſ= 10 
tra © ſet fi quis captus fuerit et convictus de captione venationis 
graviter redimatur fi habeat unde redimi poſſit fi autem non ha- 
beat unde redimi poſſit jaceat in priſona noſtra per unum annum 
et unum diem et fi poſt unum annum et unum diem plegios invenire 
poſſit exeat de priſona ſin autem abjuret regnum Anghe © Qui- 1i 
cunque archiepiſcopus epiſcopus comes vel baro veniens ad nos 
ad mandatum noſtrum tranſierit per foreſtam noſtram /ceat ei 
capere unam beſtiam vel duas per viſum foreſtarii ſi preſens fuerit 
fin autem faciat cornari ne * videatur furtive hoc facere Idem 
liceat eis in redeundo facere ſicut predictum eſt Unuſquiſque 12 
liber homo de cetero fine occaſione faciat in boſco /uo vel in 
terra ſua quam habet in foreſta molendinum vivarium ſtagnum mar- 
leram foſſatum vel terram arabilem extra coopertum in terra ara- 
bilt ita quod non fit ad nocumentum alicujus vicini Unuſquil- 13 
que liber homo habeat in boſcis ſuis aereas ancipitrum eſperva- 
riorum falconum aquilarum et de heyrinis et habeat ſimiliter mel 
quod inventum fuerit in boſcis ſuis Nullus foreſtarius de cetero 14 
qui non fit foreſtarius de feodo firmam nobis reddens pro balliva 
ſua capiat cheminagium aliquod in balliva ſua fore/tarins autem 
de feodo firman nobis reddens pro balliva ſua capiat *cheminagium 
videlicet pro! carecta per dimidium annum duos denarios et per 
alium dimidium annum duos denarios ® et pro equo qui portat 
ſummagium per dimidium annum obolum et per alium dimidium 


VARIAK LECTIONEIS 


» deſunt quem habet. D,Inſp.O.TT, E deeſt in. D, Inſp. O. 

© paunagium. D, Inſp. O. b heironum. D, Inſp. TT. heyronum. O. 
4 ſed. D, Inſp. O. ic chiminagium. D, Inſp. O. T8. 
Quicumque. TT. caretta. D, Inſp. O. 

f videat, O. m geeft et. TT. 


*H 2 annum 


Ix CARTA DE FORESTA 
annum obolum et non niſi de illis qui * de extra ballivam ſuam 
tanquam mercatores ventunt per licentiam ſuam in ballivam ſuam 
ad buſcam * meremium corticem vel carbonem emendum et 
alias ducendum ad vendendum ubi voluerint et de nulla alia * ca- 
recta vel ſummagio aliquo * cheminagium capiatur et non capia- 
tur * cheminagium niſi in locis in quibus antiquitus capi ſolebat 
et debuit Illi autem qui portant * ſuper dorſum ſuum buſcam 
corticem vel carbonem ad vendendum quamvis inde vivant nullum 
15 de cetero dent cheminagium Omnes ” utlagati pro foreſta 
* tantum a tempore regis Henrici avi noſtri uſque ad primam co- 
ronationem noſtram veniant ad pacem noſtram ſine impedimento 
et ſalvos plegios inveniant quod de cetero non forisfacient nobis de 5 
16 foreſta noſtra Nullus ! caſtellanus teneat placita de foreſta ſive 7 
de viridi five de venatione ſet quilibet foreſtarius de feodo atta- 7 
chiet placita de foreſta tam de viridi quam de venatione et ea pre- 
ſentet viridariis provinciarum et cum * inrotulata fuerint et ſub 
* figillis viridariorum incluſa preſententur capitali foreſtario noſ- 
tro cum in partes illas venerit ad tenendum placita * foreſte et 
coram eo terminentur Has autem libertates de foreſtis conceſſi- 
mus omnibus Salvis archiepiſcopis epiſcopis abbatibus prioribus 
comitibus baronibus militibus et aliis tam perſonis eccleſiaſticis 
quam ſecularibus templariis *et *hoſpitalariis libertatibus et libe- 
ris conſuetudinibus in foreſtis et extra in warennis et aliis quas prius 
habuerunt Omnes autem iſtas conſuetudines predictas et liber- 
tates quas conceſſimus in regno noſtro tenendas quantum ad nos 
pertinet erga noſtros omnes de regno noſtro * objervent quantum 
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VARIAE LECTIONES. 


n dteſt de. TT. conſtabularius caſtellanus vel alius te- 
® maremium. D, Inſp. O. maeremum. neat. D, Inſp. O. TT. 
Tz5. maeremium. T8. = irrotulata. D, Inſp. O. 
P alius. O. 2 ſigillo, TT. 
4 caretta. D,Inſp.O. > de foreſta et. D, Inſp. O. 
1 chiminagium. D, Inſp. O. Tz8. © deeft et. D., Inſp. O. 
: ſupra. D, Inſp. O. 4 hoſpitelariis. TT. 
x » chiminagium. D,Inſp. O. Tas. * deeſt iſtas. D,Inſp.O. 
V autemutlagati. D, Inſp. O. i tam clerici quam laici obſervent. D, 
8 x noſtra tantum. T'z8. Inſp. O. TT. 
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ad ſe pertinet erga ſuos Pro hac *igitur conceſſione et donatione 
libertatum iſtarum et aliarum * libertatum contentarum in ma- 
jori carta noſtra de aliis libertatibus archiepiſcopi epiſcopi abba- 
tes priores comites barones milites * libere tenentes et omnes de 
regno noſtro dederunt nobis quintamdecimam partem omnium 
mobilium ſuorum Conceſſimus © etiam eiſdem pro nobis et he- 
redibus noſtris quod nec nos nec heredes noſtri aliquid perqui- 
remus per quod libertates in hac carta contente infringantur vel 
infirmentur et fi ab aliquo aliquid contra hoc perquiſitum fuerit 
nichil valeat et pro nullo habeatur Hiis teſtibus domino S. 
Cantuar' archiepiſcopo R. London' J. Bathon' P. Winton' H. 
Lincoln' R. Sar' * B. Roffen' W. Wigorn' J. Elien' H. Here- 
ford' R. Ciceſtr' W. Exon' epiſcopis abbate ſancti Edmundi ab- 
bate ſancti Albani abbate de Bello abbate ſancti Auguſtini Can- 
tuar' abbate de Eveſham abbate de Weſtmon' abbate de burgo 
ſancti Petri abbate de Rading' abbate de Abendon' abbate de 
Maumebir' abbate de Winchecumb' abbate de Hyda abbate de 
Certes' abbate de Sireburn' abbate de Cern' abbate de Abote- 
bir' abbate de Middleton' abbate de Seleby abbate de Wyteby 
abbate de Cirenceſtr' H. de Burg' juſticiario R. Comite Ceſtr' et 
Linc' W. comite Sarr' W. comite Warenn' G. de Clar' comite 
Glouceſtr' et Hertford' W. de Ferrar' comite de Derby W. de 
Mandevill' comite Efſex' H. le Bigod comite Norff' W. comite 
Aubemarl' H. comite Hereford' Johanne conſtabulario Ceſtr' 


Roberto de Ros Roberto filio Walteri Roberto de Veteri Ponte 
Willielmo ' Bigwerr' Ricardo Munfich' Petro filio Herberti 


Mattheo filio Herberti Willielmo de Albiniaco Roberto Greſl' 
Reginaldo de * Brahus Johanne de * Munem' Johanne filio Alani 
Hugone de Mortuo Mari Waltero de Bello Campo Willielmo de 


ſancto Johanne Petro de Mala Lacu Briano de Inſula Thoma de 


VARIAE. LECTIONES. 


s autem. D, Inſp. O. TT. a Malmeſbury. O. TT. 
d Jeeft libertatum. O. o Abboteſbury. O. Abboteſbir'. TT. 
i et libere. D, Inſp. O. P Bygwerr'. TT. de Bruera. O. 
k deeft etiam. TT. | Breus, O. TT. 
| S. London' epiſcopo. T28, E. Lon- r Monemue. TT. 
don' epiſeopo. D,Inſp.O.Tzs, 5 Malo, D, Inſp. O. TT. 


m W. Roff', O. Muleton' 


— 


1x11 CARTA DE FORESTA, &@c. 
Muleton' Ricardo de Argentein Gaufrido de Nevill' Willielmo 


Mauduit Johanne de Baalun " 


Dat' apud Weſtmon' undecimo 


die Februarii anno regni noſtri nono “. 


VARIAE LECTIONES. 


© Maudut et Johanne. TT. 

* et aliis Dat.“ D,Inſp.O.TT. 

Nos autem donationes et conceſſiones 
predictas ratas habentes et gratas eas pro 
nobis et heredibus noſtris concedimus et 
confirmamus eaſque tenore preſentium in- 
novamus volentes et concedentes pro nobis 
et heredibus noſtris quod carta predicta in 
omnibus et ſingulis ſuis articulis imperpe- 
tuum firmiter et inviolabiliter obſervetur 
etiamſi aliquid articuli in eadem carta con- 
tenti hucuſque forſitan non fuerint obſer- 
vati. D, Inſp. O. TT. [In cujus rei teſtimo- 
nium has litteras noſtras fieri fecimus pa- 
tentes Teſte Edwardo filio noſtro apud 
Weſtm' d uodecimo die Octobris anno reg- 
ni noſtri viceſimo quinto. Tz5. ] Hiis te- 
ſtibus [venerabilibus patribus. T28.] R. 
Cantuar' archiepiſcopo totius Anglie pri- 
mate A. Dunolm [epiſcopo. I 28. ] R. Lon- 
don” R. Elyen' Th. Exon' W. Coventr' et 
Lychefeld' S. Sar J. Roff [J. Norwycen' 
D, Inſp.O.—et. T28.] J. Landaven' epiſco- 
pis J. Lincoln' electo Johanne de Warenn' 
comite Surr Thoma comite Lancaſtr' Ro- 


gero le Bygod comite Norff' mareſcallo An- 


glie H. de Lacy comite Lincoln' Radulto 
de monte Hermer comite Glouceſtr' et 
Hertford' Humfrido de Bohun comite He- 
reford' et Eſſex Guydone de Bello Campo 
comite Warr? Ricardo filio Alani comite 
Arundel Reginaldo de Grey Johanne de 
Haſtings Henrico de Percy Hugone le De- 
ſpenſer Hugone de Veer Roberto de Tate- 
ſhale Hugone Bardolf Hugone de Curteney 
Johanne dg Segrave Henrico de Grey 

a le. D, Inſp. O. 
Willielmo { ©: 47g. . 
meſleye Alano la Zuſche Roberto de Tony 
Roberto de Monte Alto Willielmo de Breus 
Thoma de. Furnival Johanne [ Engayne, 
D,Inſp.O.—Engaigne. T'28.] Petro Cor- 
bet Willielmo de Leyburne Willielmo le 
Latimer Waltero de Bello Campo ſeneſcallo 
hoſpitii noſtri Waltero de Huntercumbe et 
aliis Dat' per manum noſtram apud Weſt- 
monaſterium viceſimo octavo die Martii 


anno regni noſtri viceſimo octavo. D, Inſp. 


O. T28. 


Ros de Hel. 
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XXVIII DIE JANUARIN, MCCXXXVI, 


A NNO REGNI XXI. 


"JENRICUS Dei gracia rex Anglie dominus Hybernie 


dux Normannie et Aquitanie comes Andegavie omnibus 
Chriſti fidelibus preſentem cartam inſpecturis ſalutem Sciatis 


quod intuitu Dei et pro ſalute anime noſtre et animarum ante- 


ceſſorum et heredum noſtrorum ad exaltationem ſane eccleſie et 


emendationem regni noſtri conceſſimus et hac carta noſtra con- 
firmavimus archiepiſcopis epiſcopis abbatibus prioribus comitibus 


baronibus militibus liberis hominibus et omnibus de regno noſtro 


Anglie omnes libertates et liberas conſuetudines contentas in car- 
tis noſtris quas eiſdem fidelibus noſtris fieri fectmus cum minoris 


eſſemus etatis ſcilicet tam in magna carta noſtra quam in carta 
de foreſta Et volumus et precipimus pro nobis et heredibus 
noſtris quod prefati fideles noſtri et ſucceſſores et heredes eorum 


habeant et teneant in perpetuum omnes libertates et liberas con- 


ſuetudines predictas non obſtante eo quod predicte carte confecte 


fuerunt cum minoris eſſemus etatis ut predictum eſt His teſti- 


bus venerabilibus patribus E. archiepiſcopo Cantuar' P. Winton”. 


J. Bathon' R. Dunolm' R. London' W. Karl' W. Exon' R. Sarr' 
H. Elyen' R. Linc' R. Hereford' A. Coventr' et Lychefeld' epiſ- 
copis 


| 
| 
| 
| 
| 


hir CARTA CONFIRMATIONIS, &c. 
copis W. Valenc' et W. Wygorn' electis R. comite Cornub' et 


Pictav' J. comite Ceſtr' et Huntedon' J. comite Linc' conſtabu- 


lario Ceſtr' G. Mareſcallo comite Pembr' W. comite de Ferrar' 
W. comite Warenn' H. comite Kanc' H. comite Eſſex' et He- 
reford Simone de Monteforti Willielmo Lungeſp' Willielmo de 
Ferrar' Willielmo de Veſcy Ricardo de Percy Ricardo de Mun- 
fichet Willielmo de Ros Johanne Byſet Gilberto de Umframvill' 
Willielmo de Lancaſtr' Willielmo de Cantilupo Waltero de 
Clifford Johanne Monem' Radulfo de Mortuo Mari Willielmo 
Mauduit Rogero la Zuch' Olivero de Vallibus Gilberto Baſſet et 
aliis Dat' per manum venerabilis patris R. Cyceſtr' epiſcopi 
cancellarii noſtri apud Weſtmonaſter' xxviii' die Januarii anno 
regni noſtri viceſimo primo. 
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TRANSGRESSORES CARTARUM 


REGIS HENRICI III, 
An o1af wit, Moore 


ANNO RE GGNI XXXVII. 


NNO Domini MCCLIII 1ij* idus Maii in magna aula 
regis apud Weſt' ſub preſentia et aſſenſu domini Henrici 
Dei gratia illuſtris regis Anglie et dominorum R. comitis Cor- 
nub' fratris ſui R. comitis Norff' et Suff* mareſcalli Anglie H. 
comitis Heref' H. comitis Oxon' J. comitis War' et aliorum op- 


timatum regni Anglie Nos B. divina miſeratione Cant' archie- 
21 piſcopus 


— 


Ixvi SENTENTIA LATA 


piſcopus totius Anglie primas F. London' H. Elyens' R. Linc' 
W. Wygorn' W. Norwic' P. Hereford' W. Sarr' W. Dunolm' 
R. Exon' S. Karl' W. Bathon' L. Roftens' Thom. Menevens'epit- 
copi pontificalibus induti candelis accenſis in tranſgreſſores liber- 
tatum eccleſiaſticarum et libertatum ſeu liberarum conſuetudi- 
num regni Anglie et precipue earum que continentur in carta 
communium libertatum regni et carta de foreſta excommunica- 
tionis ſententiam ſolempniter tulimus ſub hac forma Auctoritate 
Dei patris omnipotentis et patris et filii et ſpiritus ſancti et glo- 
rioſe Dei genitricis ſemperque virginis Marie beatorum apoſto- 
lorum Petri et Pauli omniumque apoſtolorum beati Thome ar- 
chiepiſcopi et martiris omniumque martirum Dei beati Edwardi 
regis Anglie omniumque confeſſorum atque virginum omnium- 
que ſanctorum Dei excommunicamus anetematizamus et a limi- 


nibus ſancte matris eccleſie ſequeſtramus omnes illos qui amodo 


ſcienter et malitioſe eccleſias privaverint vel ſpoliaverint ſuo j jure 
Item omnes illos qui eccleſiaſticas libertates vel antiquas regni 
conſuetudines approbatas et precipue libertates et liberas conſue- 
tudines que in cartis communium libertatum et de foreſta conti- 
nentur conceſſis a domino rege archiepiſcopis epiſcopis et ceteris 
Anglie prelatis comitibus baronibus militibus et libere tenenti- 


bus quacunque arte vel ingenio violaverint infregerint diminue— 


rint ſeu immutaverint clam vel palam facto verbo vel conſilio 
contra illas vel earum aliquam i in quocunque articulo temere ve- 
niendo Item omnes illos qui contra illas vel earum aliquam ſta- 
tuta aliqua ediderint vel edita ſervaverint et conſuetudines intro- 
duxerint vel ſervaverint introductas ſcriptores ſtatutorum necnon 
conſiliatores et executores et qui ſecundum ea preſumpſerint ju- 
dicare qui omnes et ſinguli ſuperius memorati hanc ſententiam 


incurſuros ſe noverint ipſo facto qui ſcienter aliquid commiſerint 


de predictis qui vero ignoranter niſi commoniti infra quindenam 
a tempore commonitionis ſe correxerint et arbitrio ordinariorum 
ſatisfecerint de commiſſis extunc ſint hac ſententia involuti Ea- 
dem etiam ſententia innodamus illos qui qui pacem regis et regni 

preſump- 
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preſumpſerint perturbare In cujus rei memoriam ſempiternam 
nos ſigna noſtra duximus apponenda. 


NovERINT univerſi quod dominus Henricus rex Anglie 1l- 
luſtris R. comes Norft' et mareſcallus Anglie H. comes Here- 
ford' et Eſſex' J. comes de Warrewic' Petrus de Sabaud' ceteri- 
que magnates Anglie conſenſerunt in ſententiam excommunica- 
tionis generaliter latam apud Weſtm' tertio decimo die Maii anno 
regni regis predicti xxxvij* in hac forma ſcilicet quod vinculo 
prefate ſententie ligentur omnes venientes contra libertates con- 
tentas in cartis communium libertatum Anglie et de foreſta et 
omnes qui libertates eccleſie Anglicane temporibus domini regis 
et predeceſſorum ſuorum regum Anglie optentas et uſitatas ſci- 
enter et malicioſe violaverint aut infringere preſumpſerint et om- 
nes illi qui pacem domini regis et regni perturbaverint et ſimili- 
ter omnes qui jura et libertates regis et regni diminuere infrin- 
gere ſeu immutare preſumpſerint et quod omnes venientes contra 
premiſſa vel eorum aliqua ignoranter et legitime moniti infra 
quindenam poſt monitionem premiſſam dictam tranſgreſſionem 
non emendaverint extunc predicte ſententie excommunicationis 
ſubjacebunt ita tamen quod dominus rex tranſgreſſionem illam 
per conſiderationem curie ſue faciat emendari Sciendum autem 
quod ſi in ſcriptis ſuper eadem ſententia a quibuſcunque confectis 
ſeu conficiendis aliud vel aliter appoſitum vel adjectum fuerit aut 
articuli aliqui alii in eis contenti inveniantur dominus rex et pre- 
dicti magnates omnes et communitas populi proteſtantur publice 
in preſentia venerabilium patrum B. Dei gratia Cant' archiepiſ- 
copi totius Anglie primatis necnon et epiſcoporum omnium in 
codem colloquio exiſtentium quod in ea nunquam conſenſerunt 
nec conſentiunt ſet de plano eis contradicunt Preterea prefatus 


* 1 2 dominus 


Ixviii SENTENTIA LATA, &c. 


dominus rex in prolatione prefate ſententie omnes libertates et 
conſuetudines regni noſtri antiquas et uſitatas et dignitates et jura 
corone ſue ore proprio ſpecialiter ſibi et regno ſuo ſalvavit et ex- 
cepit In cujus rei memoriam et in poſterum veritatis teſtimo- 
nium tam dominus rex quam predicti comites ad inſtantiam alio- 
rum magnatum et populi preſenti ſcripto ſigilla ſua appoſuerunt. 
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CARTA CONFIRMATIONIS 


IV Dis MARTIN, MUCLEATY, 


ö FRLONI ALIA 


E X * omnibus de comitatu Eborum ſalutem Cum propter 

hoſtilem turbationem habitam in regno noſtro de unanimi 
aſſenſu et voluntate noſtra et Edwardi filii noſtri primogeniti pre- 
latorum comitum baronum et communitatis regni noſtri pro 
regni ipfius pace pro cujus ſecuritate dictus Edwardus et Henri- 
cus filius Regis Alem' nepos noſter obſides dati fuerunt concor- 
diter fit proviſum quod quedam ordinatio de unanimi aſſenſu 
noſtro prelatorum comitum ac baronum predictorum ſuper noſtro 
et regni noſtri ſtatu London' menſe Junii anno regni noſtri x1? 
viije facta inviolabiliter * obſerventur univerſitatem veſtram ſcire 
volumus quod nos ordinationem ipſam et pacem et tranquillita- 
tem regni bona fide obſervare et in nullo contravenire ad ſancta 
Dei ewangelia juravimus hoc adjecto in eodem ſacramento ſpe- 
cialiter et expreſſe quod occaſione factorum precedentium tem- 
pore turbationis aut guerre precedentis neminem occaſionabimus 


aut inculpabimus de illis aut de parte illorum quos tanquam ini- 


micos diffidavimus puta comites Leyc' et Glouc' et alios ſibi ad- 
herentes ac barones ſeu cives noſtros London' et quinque portuum 
nec alicui de predictis dampnum faciemus aut fieri procurabimus 


2 In MS. Cotton. Claud. D. 11.44. Fal. 137. Midd' ſalutem Cum, &c, 


fee ligitur; Hexricus Dei gratia rex An- d Sic in Rotulo, In MS. Cotton; obſerve- 
glie et dux Aquitanie omnibus de comitatu tur, 


nec 
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RE GIS HENRICI III, 


RX CARTA CONFIRMATIONIS 


nec per ballivos noſtros aliquatenus fieri permittemus Juravimus 
inſuper quod ea omnia que pro liberatione dictorum filii noſtri 
ac nepotis ſunt proviſa et ſigillo noſtro ſigillata quantum ad nos 
pertinet inviolabiliter obſervabimus et ab aliis pro poſſe noſtro 
faciemus obſervari Volentes et conſentientes expreſſe quod fi 
nos vel dictus Edwardus filius noſter contra predictam ordina- 
tionem proviſionem noſtram ſeu juramentum quod abſit in aliquo 
venire ſeu pacem et tranquillitatem regni noſtri turbare ſeu occa- 
ſione factorum precedentium tempore turbationis ac guerre pre- 
cedentis aliquem de predictis aut de parte predictorum quos dif- 
fidavimus occaſionare ſeu alicui de eis dampnum facere aut fieri 
procurare preſumpſerimus liceat omnibus de regno noſtro contra 
nos inſurgere et ad gravamen noſtrum opem et opera dare juxta 
poſſe ad quod ex preſenti precepto noſtro omnes et ſingulos vo- 
lumus obligari fidelitate et homagio nobis factis non obſtantibus 
ita quod nobis in nullo intendant ſet omnia que gravamen noſ- 
trum reſpiciunt faciant ac f in nullo nobis tenerentur donec 
quod in hac parte tranſgreſſum fuerit ſeu commiſſum ſatisfactione 
congrua in ſtatum debitum ſecundum predictorum ordinationis 
et proviſionis noſtre ſeu juramenti formam fuerit reformatum 
quo facto nobis ſicut prius intendentes exiſtant Et ſi aliquis 
alius de regno noſtro contra predicta venire ſeu pacem et tran- 
quillitatem regni noſtri turbare preſumpſerit ſeu nobis vel Ed- 
wardo filio noſtro aut alicui alteri contra predicta vel aliquod 
predictorum venientibus opem conſilium conſenſum vel auxilium 
quoquo modo preſtiterit fi hoc notorium fuerit aut de hoc per 
conſiderationem conſilii noſtri et magnatum terre noſtre convictus 
fuerit *ſive non tam ipſe quam heredes ſui imperpetuum exhere- 
dentur et de terris et tenementis ipſorum fiat prout de terris eo- 
rum qui de felonia convicti ſunt ſecundum leges et conſuetudi- 
nes regni noſtri fieri conſuevit Ad hec de unanimi aſſenſu et 
voluntate noſtri Edwardi filii noſtri prelatorum comitum baro- 


© Sic Rotulus, manifeſts (ut videtur ) mendo. num et communitatis regni noſtri proviſum 
In MS, Cotton. poſt verba convictus fuerit eſt et ſtatutum quod corpus ipſius ſi inven- 
baec clauſula ſequitur ; de unanimi aſſenſu tum fuerit capiatur alioquin azregno noſtro 


noſtro Edwardi filii noſtri comitum baro- utlagetur et ſive inventus fuerit ſive non, &c. 
num 
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KXLIX HENRICqI III. Ixx1 


num et communitatis regni noſtri concorditer proviſum eſt quod 


carte antique communium libertatum et foreſte communitati 


regni noſtri per nos dudum conceſſe in quarum violatores ad pe- 
titionem noſtram ſententia excommunicationis dudum lata eſt et 
per ſedem apoſtolicam ſpecialiter confirmata necnon et omnes 
articuli de noſtro et magnatum terre noſtre communi aſſenſu du- 
dum proviſi quos nuper apud Wigorn' exiſtentes per ſingulos 
comitatus ſub ſigillo noſtro tranſmiſimus inviolabiter obſerventur 
imperpetuum ad quorum obſervationem ſacramento ad ſancta Dei 
ewangelia corporaliter preſtito ſponte nos obligavimus et omnes 
juſticiarios vicecomites et quoſcunque ballivos de regno noſtro 
tam noſtros quam aliorum ſimili ſacramento volumus obligari ita 
quod nullus teneatur alicui ballivo obedire donec ſacramentum 
preſtiterit Et fi quis contra cartas ipſas vel articulos predictos in 
aliquo venire preſumpſerit preter perjurii reatum et excommuni— 
cationis ſententiam que incurret per conſiderationem curie noſtre 
graviter puniatur Salvo in premiſſis prout decet privilegio cle— 
ricali Et quia volumus quod hec omnia firmiter et inviolabiliter 
obſerventur univerſitati veſtre firmiter injungendo ac precipiendo 
mandamus quatinus vos omnes et ſinguli predicta omnia et fin- 
gula ſicut ſuperius ſcripta ſunt faciatis et inviolabiliter obſerve— 
tis et ad ea omnia facienda tenenda et obſervanda ad ſancta 
Dei ewapgelia ſacramento corporaliter preſtito ad invicem vos 
obligetis In cujus rei teſtimonium cartas et ordinationes pre- 
dictas cum preſentibus literis patentibus vobis ſub figillo noſtro 
tranſmittimus in comitatum noſtrum ſub cuſtodia fidedignorum 
ad hoc eleftorum ad rei memoriam ſalvo cuſtodiendas Contra 
quas ne quis ignorantiam pretendere poſſit in futurum ad minus 
bis in anno in pleno comitatu ipſas precipimus publicari ita quod 
fiat prima publicatio in proximo comitatu poſt inſtans feſtum 
Paſche ſecunda vero fiat in proximo comitatu poſt feſtum ſancti 
Michaelis et fic deinceps fiat annuatim Volumus inſuper quod 
ſalvis omnibus ſupradictis omnes alie ordinationes et articuli per 
nos et conſilium noſtrum hactenus proviſi qui poterunt ad hono- 
rem Dei et eccleſie fidem noſtram et regni noſtri commodum 
obſervari inviolabiliter obſerventur et teneantur Ut autem pre- 


miſſa 


Ixxi CARTA CONFIRMATIONIS, &c. 


miſſa omnia et ſingula firma maneant et inconcuſſa reverendi pa- 
tres epiſcopi per regnum noſtrum conſtituti ad inſtantiam noſtram 
ſententiam excommunicationis fulminarunt in omnes illos qui 
contra premiſſa vel aliquid premiſſorum ſcienter venerint aut ve- 
nire temptaverint cum effectu quorum juriſdictioni ſeu coherci- 
oni ſpontanea voluntate quantum ad premiſſa nos ſubmittimus 
privilegiis noſtris omnibus impetratis aut impetrandis ſeu pro- 
prio motu domini pape nobis conceſſis aut in poſterum conce- 
dendis in hoc pure renunciantes prout in litteris ſuper hoc con- 
fectis penes dictos prelatos reſidentibus plenius continetur In 
cujus rei teſtimonium has litteras noſtras fieri fecimus patentes 
Teſte meipſo apud Weſtm' *. | 


d Sic explicit Rotulus. In MS. Cotton. hazc ſequitur Clauſula; xiiijo die Martii anno 
regni noſtri xlix®, 


. » * 
- 1400! eee eee eee eee 2 
* Tn WATT +050 $4548 484+» „ $206 +$+ „%%„%%„%ꝙégd +$405+ +0000 $89 ©: $444#+ $+ $54 * 8 * 

* — — . - 


rr 


— — 
— 


E 
N 
Eg 
2 
+ 
1 
1 
». OY; 
# 
+. 
. 
* . 
* 
5. 
«ew 4 
F. © 
— 
* 
PE 
2 
1 
$ 3 
25 
4 
* 
av 
S8 <4 
* 3 
l 
el 
2 
43 
ks = 
1 
„ 
Wy 5. 
F 1 ffs 
8 
5 +. 
Wo F 
n 
1 
2 366, 
£4.44 
+ 
2 
* 
e 
75 
4s I 
2 4 
* 
= 
me 
NE 
5 
20 
Wo 
"og 
WW 
ay 
bn 
"4 
43% 
= 
LI 
Ko 
5 
LE % 
"Y 


SSI ONE YEN LOKI TIES 


n 


i 


* 
220 
"I 
Ye 3 
*> 47 
12 
8 
42 
# 
: 1 
TP 5 
Fs, 
$i 
=] 
$8 
REED. 
9 ld 2 
1 
8 
E 4 
WF . 
ma, 
* 
2 
1 


STATUFUM DE MARLEBERGE, i... J... ; 


b. 4 * 8 2 8. 


SUB 


REGE HENRICO III, 
XVIII DIE NOVEMBRIS, MC CLXVII, 


A LK, 


Capitulum quintum. 


AGNA carta in ſingulis ſuis articulis teneatur tam in hiis 
que ad regem pertinent quam ad alios et hoc coram juſ- 
ticiariis itinerantibus in ſuis itineribus et vicecomitibus in comi- 
tatibus ſuis cum opus fuerit demandetur et brevia verſus eos qui 
contravenerint gratis concedantur coram rege vel coram juſtici- 
ariis de banco vel coram juſticiariis itinerantibus cum in partes 
ills venerint Similiter carta de foreſta in ſingulis ſuis articulis 
teneatur et contravenientes per dominum regem cum convicti 
fuerint graviter puniantur modo ſupradicto. 
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V Dit NOVEMBRIS, MCCXCVII, 


ANNO REGNI XXV. 


DWARD par le grace de Dieu roi dEngleterre ſeygneur 
dIrlaunde e ducs dAquitanie a toutz ceuz qui ceſtes pre- 

ſentes lettres verrount ou orrount ſaluæ Sachiez nous al honeur 
de Dieu e de ſeinte egliſe e au profiſt de tout noſtre roiaume avoir 
graunte pur nous e pur nos heyrs ke la graunt chartre de fraun- 
chiſes e la chartre de la foreſte les queles feurent faites par com- 
mun aſent de tout le roidume en le temps le roi Hanry noſtre 
pere ſoient tenues en touz leur pointz ſaunz nul blemiſſement 
E volums ke meiſmes celes chartres deſouz noſtre ſeal ſoient en- 
vieez a noz juſtices auſi bien de la foreſt cume as autres e a touz 
les viſcountes des counteez e a toutz nos autres miniſtres e a 
toutes noz cyteez par my la terre enſemblement ove noz brefs 
en les quieux ſerra countenu kil facent les avauntdites chartres 
puplier e ke il facent dire au pueple ke nos les avums grauntees 
de tenir les en toutz leur pointz E a nos juſtices viſcountes e 
maires e autres miniſtres qui la loy de la terre deſoutz nous e par 
nous ount a guier meiſmes les chartres en toutz lur pointz en 
pledz devaunt eaux e en jugementz les facent alower ceſt a ſa- 
voir la graunt chartre des fraunchiſes cume loi commune e la 
chartre de la foreſt ſolunc laſiſe de la foreſt al amendement de 
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noſtre pueple E volums ke fi nuls jugementz ſoient donez de- 
ſore mes encountre les pointz des chartres avauntdites par juſti- 
ces e par nos autres miniſtres qui countre les pointz des chartres 
tienent pledz devaunt eaux ſoient defez e pur nyent tenuz E 
voloms ke mieſmes celes chartres deſoutz noſtre ſeal foient en- 
vieez as egliſes cathedrales parmi noſtre roiaume e la demoergent 
e ſoient deus fiez par an lues devant le people E ke arceeveel- 
ques eveſques doingnent ſentences du graunt eſcumeng' countre 
touz ceauz qui countre les avauntdites chartres vendrount ou en 
fait ou en ayde ou en conſal ou nul poynt enfreindrent ou en- 
countre vendrount e ke celes ſentences ſoient denunciez e pup- 
liez deux foyz par an par les avantditz prelas e ſi meiſmes les 
prelas eveſques ou nul deux ſoient necghgentz ala denunciaciun 
{uſdite faire par les arcecveſques de Caunterbire e de Everwyk 
qui pur temps ſerrount ſicume covyent ſoient repris e diſtreinz a 
meiſmes cele denunciaciun fere en la fourme avauntdite E pur 
coe ke aukune gentz de noſtre roiaume ſe doutent que les aides 
e les miſes les queles il nous unt fait avaunt ces houres pur nos 
guerres e autres buſoignes de leur graunt e de leur bone volente 
en quele manere qe fez ſoient peuſſent tourner en ſervage a ceux 
e a leur heyrs par coe quil ſerroient autrefoyz trovez en roulle e 
auſint priſes que unt eſte faites par my le roiaume par nos mi- 
niſtres en noſtre noun avums graunte pur nous e pur nos heyrs 
que mes teles aydes miſes ne priſes ne trerroms a couſtume par 
nule choſe qe ſoit fayte ou ke par roulle ou en autre manere puſt 
eſtre trovee E auſint avums graunte pur nous e pur nos heyrs as 
arceeveſques eveſques abbees priours e as autre gentz de ſeint 
egliſe e as countes e barouns e a toute la communaute de la terre 
que mes pur nule buſoignie tieu manere des aydes miſes ne priſes 
de noſtre roiaume ne prendrums fors ke par commun aſſent de 
tut le roiaume e a commun profiſt de meiſmes le roĩaume ſauve 
les auncienes aydes e priſes dues e a couſtumees E pur coe ke 
tout le plus de la communaute del roiaume ſe ſentent durement 
grevez de la male toute des leynes ceſt aſaver de cheſcun ſac de 
leyne quarante ſous e nous unt prie ke nous les vouſiſſums releſſer 
nous a leur priere les avums pleinement releſſe e avums graunte 


2 : que 


Ixxv 


Ixxvi CONFIRMATIO CARTARUM, &c. 


que cele ne autre mes ne prendroms ſauntz leur commun aſſent 
e lur bone volente ſauve a nous e a nos heyrs la couſtume des 
leynes peaux e quirs avaunt grauntez par la communaute du roi- 

aume avauntdit En teſmoinaunce des quieux choſes nous avums 
fait faire ceſtes nos lettres overtes Donees a Gaunt le quint jour 


de Novembre lan de noſtre regne vintiſme quint. 
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SUPER CART AS, 


RE GIS ED WAR DI I, 


VI viz MAATII, MCOXCIX, 


ANNO REGN1I XXVIII. 


UR ceo qe les poyntz de la grant chartre des franchiſes et 
la chartre de la foreſt les quieus le roy Henri pere le roi qe 


ore eſt granta a ſoen people pur le pru de ſoen roiaume ne unt 
pas eſte tenuz ne gardez avant ces heures pur ceo qe peyne ne 
fuſt avant eſtablie en les treſpaſſours contre les poyntz des char- 
tres avantdites noſtre ſeigneur le roi les ad de novel grante reno- 
vele e conferme et a la requeſte des prelatz contes et barouns en 
ſoen parlement a Weſtmonſter en quaremme lan de ſoen regne 
vynt et utiſme ad certeine fourme et peyne ordene e eſtabli en- 
contre tuz iceaus qe contre les poyntz des avantdites chartres ou 
nul poynt de eles en nule manere vendront en la fourme qe ſen- 
ſuit ceſt aſavoir Qe de ci enavant la grant chartre des franchiſes 
dEngleterre grantee a tote la commune dEngleterre e la chartre 
de la foreſt en meiſme la manere grantee ſoient tenues gardees e 
meintenues en cheſcun article et cheſcun poynt auſi pleynement 
come le roi lad grante renovele et par fa chartre conferme E qe 


celes 


. Fa ; 
1 . 


Ixxviii ere de 


celes chartres ſoient baillees a cheſcun viſcont dEngleterre de- 
ſoutz le ſeal le roi a lire quatre foiz par an devant le poeple en 
plein conte ceſt aſavoir a prochein conte apres la ſeint Michel al 
prochein conte apres le Noel al prochein conte apres la Paſqe et 
al prochein conte apres la ſeint Johan Et a celes deus chartres 
en cheſcun poynt et en eheſeun article de eles fermement tenir 
ou remedie ne fuſt avant par la commune ley ſoicnt eſlus en 
cheſcun conte par la commune de meiſme le conte trois prodes 
hommes chivaliers ou autres loiaux ſages et aviſes qui ſoient juſ- 
tices jures et aſſignes par les lettres le roi overtes de ſoen grant 
ſeal de oyr et determiner ſantz autre bref qe leur commun ga- 
rant les pleintes qe ſe ferront de touz iceaus qe vendront ou 
meſprendront en nul des ditz poyntz des avantdites chartres es 
contetz ou il ſont aſſignes auſibien dedenz franchiſes come de- 
hors e auſibien des miniſtres le roi hors de leur places come des 
autres et les pleintes oyes de jour en jour ſantz delay les termi- 
nent ſanz alluer les delais qe ſont allues par commune ley E qe 
meiſmes ceaus chevaliers eient poer de punir touz ceaus qe ſer- 
ront atteintz de treſpas fait encontre nul point des chartres avant- 
dites ou remedie ne fuſt avant par commune ley auſi comme 
avant eſt dit par enpriſonement ou par ranceoun on par amercie- 
ment ſelonc ceo qe le treſpaſs le demande Et par ceo nentent 
pas le roi ne nul de ceaux qe fuſt a ceſt ordenement fere qe les 

chivaliers avantditz tiegnent nul play par le. poer qe done leur 
ſerra encas ou avant ces houres fuſt remedie puryeu ſolonc la 
commune lay par bref ne qe prejudice enſoit fet a la commune 
ley ne a les chartres avantdites en nul de leur pointz E voet le 
roi qe fi touz treis ne ſoient preſentz ou ne purront as totes les 
foiz entendre a faire leur office en la fourme avantdite qe deus 
des trois le facent E ordene eſt qe les viſcontes e les baillifs le 
roi ſoient entendantz as les comandementz des avantdites juſti- 
ces en quantge apent a leur office. ee. 
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ANNO RE GNI XXIX. 


gs gn ne ee en PLIES 
DWARDUS Dei gratia rex Anglie dominus Hibernie 
et dux Aquitannie omnibus ad quos preſentes littere per- 
venerint ſalutem Sciatis quod cum nos magnam cartam domini 
Henrici quondam regis Anglie patris noſtri de libertatibus An- 
glie una cum carta de foreſta conceſſerimus et confirmaverimus 
ac innovaverimus per cartam noſtram preceperimuſque quod 
carte ille in ſingulis ſuis articulis teneantur et firmiter obſerven- 
tur volumus et concedimus pro nobis et heredibus noſtris quod 
fi que ſtatuta fuerint contraria dictis cartis vel alicui articulo in 
eiſdem 


Ixxx CARTA CONFIRMATIONIS, &c. 


eiſdem cartis contento ea de communi conſilio regni noſtri modo 
debito emendentur vel eciam adnullentur In cujus rei teſtimo- 
nium has litteras noſtras fięri fecimus patentes Te e meipſo 

, | \. a A | . | . . 1 y Aa . | Mi ta F, * 
apud Lincolniam quartodecimo die Februatii anno regni noſtri 
viceſimo nono. | 
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PRENCIPAL MATTERS. 


{> The ciphers (in all the indexes) denote the pages of the tracts; 
the roman numerals the pages of the charters, 


A. 


CCOUNT'S, delegacy of, at Ox- 
ford. 263. 


Action at law. 92. 


Adulterine caſtles. 318. 319. 320. 321. 329. 


, Xli1. 

Advocatus fiſci. 176. 

Alienation by deed. 58. 

- - - - - -- - deviſe. 64. 

— — = matter of record. 62. 

— - ſpecial cuſtom. 63. 

Aliens. 29. | 

All Souls college. 139. 

Analyſis of the laws of England, it's uſe. 6. 

Anceſtors, how numerous. 167. 

Appeal of death. 163. 

Appeals, proceedings in nature of. 98. 

Architypographer. 247. 

Arraignment, and it's incidents, 124. 

Arreſt. 121, 

Articles previous to king John's charter, 
296. iii. 

Articuli ſuper cartas. A, D, 1299. 347. 
Ixxvii. 


B. 


Barons, their league at St. Edmund's Bury. 
291. 

—— : - demand a confirmation of liberties, 
ibid. 

- - - - ſend embaſſadors to Rome. 292. 

- - - - aſſemble at Stamford and Brackley, 

293. 

treat with king John at Oxford. 74:7. 

- - - - break off the treaty. 294. 

'- - - Chooſe a general, and take Bedford 

and London. 295, 

meet the king at Runingmede. 296. 

- - - - twenty five, guardians of the realm. 
301. 308. ix. xxi. 

their convention with king John. 
304. xxiv. 

- - make peace with and do him 

homage. 305. 

- - - refuſe to certify it under feal. 74/4, 

- - - excommunicated by the pope, 

307. 

- -.- invite over prince Louis of France. 

308. | 
of 


Battail, 


n 


Battail, trial by. 162. 
Blood of the firſt purchaſor, 157. 


C. 


Capacity of guilt. 102. 

Cater-couſins. 143. 

Ceſſavit, writ of. 233. 

Challenge of jurors. 173. 

Charles II, king of England, his letter to 
the univerſity of Oxford, concerning 
their architypographer, 248. 

Chivalry. 209. 

Civil ſtate. 31. 

Clergy. 30. 

- - -, benefit of. 125. 

- - =», their votes at elections. 210. 

Cognizance of wrongs. 78. 


Collateral conſanguinity, finite, 140. 143. 
I 147. 
— r. IT - - - - - - limited to the 
third degree. 161. 162. 165. 
fourth degree. 156. 162. 163. 166. 172, 
173.175. 176. 
ſixth degree. 100. 172. 
ſeventh degree. 184. 155, 156. 163.165. 
173. 175. 178. 186. 
ninth degree. 173. 
tenth degree. 152. 172. 178. 
Collateral relations, who. 142. 
Commitment and bail. 121. 
Committee of houſe of commons. 184. 
Confirmatio cartarum, A. D. 1297. 340. Ixxiv. 
Conge delire. 292. 
Conſanguinity. 141. 
-.- - - - - -, table of. 139. 
Contempts. 109. 
Conviction. 125. 
Copyholders. 212. 
- - - - - + not to vote for knights of the 
ſhire. 239. 
Copyholds of frank tenure. 228. 
Corporeal hereditaments. 39. 
Corporations, 36. 
Coſinage, writ of. 156. 
Counſell, viz. court of juſtice. 233. 
County court and it's ſuitors. 205, 218, 
233. 
Courts. 75. 
- - - - Criminal. 119. 
- - eccleſiaſtical. 77. 
- = Maritime and military. 77. 
- - of public juriſdiction. 76. 
> = -- - » ſpecial zuriſdiction. 77, 


3 


E X. 


Crimes. 101. 
Cuſtomary freeholds. 228. 


D. 


Delegacy of the preſs at Oxford, ſtatute 
relating to. 269. 
---- - - accounts and the preſs, when 


conſolidated, and it's effects. 266. 
Demurrer. 94. 


Denizens. 30, 

Diſtribution of perſonal eſtates. 71. 
Diſturbance. go. 

Drawback on paper. 246. 275; 276. 
Duties on paper, 276. 277. 


E. 


Edward I, king of England, ſucceeds to 
the crown, 338. 

— his expedition to Flanders. big. 

- - - - - his. charter of confirmation, 
A. D. 1297. 340. 341. Ixxiv. 


3 pardons the conſtable and ma- 
reſcal. 342. 

3 levies an aid pur faire fitz chi- 
valier. 345. 

- <> = o confirms the charters afreſh, 
346. 

22 his articuli ſuper cartas. A. D. 
1299. 347. Ixxvii. | 

5-30 confirms the perambulations of 
the foreſts. 349. | 

„3 his charter of confirmation, 
A. D. 1300. 35 1. Ixxix. 

—— 2 his great ſeal. Ixxvi. 

—— his counter ſeal. Ixxx. 


Equity. 99. 

Eſtates, freehold. 45, 46. 

- - not freehold, 48. 

- - - - in poſſeſſion, remainder, and re- 

verſion. 50, 

- - - In ſeveralty, joint-tenancy, copar- 

cenary, and common. 51, 

- - - - of inheritance. 45. 

- - - - On condition. 49. 

- - - - perſonal. 65. 

- - - - real. 45. 

Evidence, exceptions to. 175. 

Excommunication of the tranſgreſſors of 
the charters, 4. D. 1253. 332. lxv. 

Execution. 98. 129. | 


F. Fell, 
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F. 


Fell, biſhop, his management of the Ox- 
ford preſs. 264. | 

Felony. 107. 

Feodal ſyſtem. 41, 

Feudum novum. 157. 

Fine will not paſs a copyhold. 218, 231. 

Forfeiture of copyholds, 232, 

Frankalmoign. 209, 

Frankfee, 231. 

Frankmarriage. 161. 

Franktenement. 207. 208. 209. 222, 224, 
225. 

Free opyhold. 228, 

Freehold, Sec franktenement. 

Freemen, who. 229. 


G. 


Genus, what. 141. 

God and religion, offences againſt. 104. 
Gualo, cardinal, his ſeal. 316. xxxiv. 
Guardian and ward. 35. 


H, 


Habitations, offences againſt. 116, 

Health, offences againſt. 113. 

Henry I, king of England, his charter. 286. 

Henry II, king of England, his charter. 288. 

'- - - - - inſtitutes the grand aſſize. 174. 

Henry III, king of England, crowned at 
Glouceſter. 308. 

- - - - - holds a council at Briſtol. 2d. 

- - - - - his great charter, A. D. 1216. 
309. xxvi. 

oe +. è ⁵²—wulv. 
to Ireland. 312. 

- - - - - makes peace with prince Louis. 

1 

- » a - his great charter, A. D. 1217. 
315. xxxv. 

- - - - - grants a Charter of the foreſt, 
315. 321. 

- - - - - his great ſeal. Iv. 

- - - - - his counter ſeal. Ixiv. 

- = - - - is declared of full age by the 
pope. 324. 

- - - - - his great charter, A. D. 1224. 
325. xliv. | 

> = - - - his great charter, A. D. 1224, 
tranſmitted to Ireland. 313. 


E X. 


Henry III, his charter of the foreſt, A. D. 
1224. 329. lvi. 


- - - - - declares himſelf of full age. 3 30. 

- - - - - revokes the charter of the foreſt, 
331. | 

- - - confirms both the charters. ib:d. 
Ixii1, 

- - - - confirms the excommunication, 
A. D. 1253. 332. Ixvii. 

- - - proteſts againſt it's form, 337, 
Ixvii. 

- - - - - renounces Normandy and An- 
jou. 337. 

- - - his new great ſeal. 337. Ixxii. 

. : 5 confirms the charters again. 337. 
xix. 


dies. 338, 


High treaſon. 106. 
Homicide. 114. 
Huſband and wife. 33. 


L 


Incorporeal hereditaments. 40. 

Infinitude of kindred abſurd, 144.147. 149. 

— — 2 —d induces it's univerſa- 
lity. 149. 

Innocent III, pope, his bulle, annulling 
king John's great charter, 307. 

—U oe -, cxcommunicates the 
barons. ibid, 

Interpretation, rules of. 140.141.144.147. 
150. 185. 

John, king of England, abſolved at Win- 
cheſter. 284. | 

- - his debaucheries. 289. 

receives the complaints of his ba- 

rons. 291. 

- - his charter of elections. 292. 

- - ſends an agent to Rome. did. 

- takes the croſs. 76:9. 

- - goes to Oxford, and treats with his 

barons. 293. 

- - retires to Odiham. 295. 

- - complies with his barons, and goes 

to Merton. 296. | 

meets them at Runingmede. 74g. 

- - ſeals articles for a charter. 21d. iii. 

his great charter. 298. xi. 

- - never granted any feparate charter 

of the foreſt. 302. 

- - - his convention with his barons. 304. 
xxiv. 

- .- - delivers up the tower of London. 304. 

* L. 2 John, 


Nv on. 


John, king of England, concludes a peace. 
o. 

- : yy © foreign troops and diſtreſſes his 
barons. 307. 

- - - is diſtreſſed by prince Louis. 308. 

- - - dies at Newark. 11d. 

- - - buried at Worceſter. 14. 

- - - his ſeal. x. 

- - his counter ſeal. xxitl, 

Iſraelites, their number at the diſtance of 
ſix degrees from the common anceſtor, 
170, 

Iſſue. 94. 124. 

Judgment, and it's incidents. 97. 126. 

Jury, trial by. 96. 

Juſtice, offences againſt. 110. 

Juſticiary, chief, his power reduced. 290. 


K. 


Kindred, how numerous, 167. 168. 
King. 21. 

his councils, 23. 

- - duties. 24. 

- injuries. 91. 

- - prerogative. 25. 
revenue. 26. 


N - royal family. 23. 

- - title. 21. 

Knights of the ſhire. 205. 

— — =» -, their electors. 205. 
206. a 

Knight- ſervice. 208. 210. 


L. 


Law, it's general nature. 14. 
lectures, inſtituted in Oxford. 3. 
—— -, their plan. 4. 

- - ſtudy of. 13. 

- - of England. . 

„„ >» , countries ſubje to. 17, 
- - - of nations, offences againſt. 105. 
Legacy to all one's kindred. 178. 

Livery of ſeiſin. 230. 

London, council of. 166. 


London, ordinance of, A. D. 1248. Ixix. 
M. 
Magiſtrates. 28. 


Maintenance. 176. 


Male toute. 342. 
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Mareſcall, William, earl of Pembroke, his 
ſeal. 310. 316. xxxiv. | 

Maritime ſtate. 32. 

Marleberge, ſtatute of, 52 Hen. III. c. 5. 
338. Ixxiii. 

Marriage, it's degrees. 165, 

Maſter and ſervant. 32. 

Merton, ſtatute of, 20 Hen, III. c. 9. 334. 

Military ſtate. 32. 

Miſpriſions. 109, 


N. 


Natives 30. 

Nativo habendo, writ de. 163. 

New college. 181, 

Next of kin may be infinitely diſtant. 151, 


177. 
Nuſance, $8. 
O, 


Oeconomy, public, offences againſt, 113. 

Original writ. 92. 

Overſeer of the preſs. 246. 

Ouſter of chattels real. 86, 

> - © c = freeholds. 84. 

Oxford preſs, it's accounts, 245. 

- - - „ it's decline, reaſon of. 244, &c. 

- = - - - - - - - - -, remedy for. 267, 

- - - „ it's charters and privileges, 
25 2. 

- - - - - »-, It's revenues. 252. 

- - - - theater, it's foundation, and re- 
venues. 258. 


Oxfordſhire election. 237. 


P. 


Parage, tenure by. 160. 

Pardon. 128. 

Parent and child. 34. 

Parliament. 20. | 

Peace, offences againſt. 111. 

Pembroke, William Mareſcall, earl of, his 
ſeal, 310. 316. xxxiv. 

People. 29. 

Perambulation of the foreſts. 345. 346. 
348. 349. 350. 

Perſonal property. 66. 

Perſons, injuries to. 81. 

- - - -, offences againſt. 115. 

Pine's great charter, 283, 299. 

Pleadings, 94. 124. 


Prat. 
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Praemunire. 108. 

Prerogative, felonies againſt. 107; 
Preſs, delegacy of. 253. 256. 

- - -, hints for it's management. 261, 
Prevention of crimes. 118. 

Prices of printing. 251. 271. 
Principal and acceſſory, 103. 

Proceſs. 93. 123. 

Property. 38. 

- - - - offences againſt. 117. 

- - - - perſonal, injuries to. $2, 

- - - + real, injuries to. 84. 
Proſecution of crimes. 122. 

Pruſſian law of collateral kindred. 155. 
Puniſhment, 101. 


Q. 


Qualification of voters. 204. 


R. 


Rationabili parte, writ de. 162. 
Real property. 39. 
ecovery, in the king's court, will not paſs 
a copyhold. 218. 231. 
Recuſatio judicis. 173. 
Redreſs of injuries by act of law. 75. 
643333 by act of the parties. 74. 
—— 2 by ſuit. 75. 
Regiſter of the preſs. 245. 
Reprieve. 128. 
Reverſal of judgment. 127. 
Right cloſe, writ of. 215. 216. 219. 231. 
Rights, abſolute, of individuals. 18. 
- - - - of perſons. 18. 


- - - - of things. 38. 


Ss 


Sanguis, what. 142. 

Schoolmoney, at Oxford, what and how 
applied. 258. 

Seiſina facit ſtipitem. 158, 

Socage, free and common. 208. 211. 

Sokmen, the king's. 215. 216. 

Special baſtardy. 333. 

Stationers' company, their agreements with 
the univerſity of Oxford. 254. 

Statute of magna carta, A. D. 1217. 320. 

— - - - A.D.1224, 9 Hen. III. 325. xliv. 

- - - - caria de foreſia, 9g Hen, III. 329. 
|, PO 

- - - - - Tewkſbury, 18 Hen. III. 334. 


333 


Statute of Merton, 20 Hen. III. e. 9. 334. 

—— - - Marleberge, 52 Hen. III. c. 5. 
338. Ixxiii. 

—— -- Gloceſter, 6 Edw. I. 233. 

— - - Wincheſter, 13 Edw. I. 348. 

43 confirmatio cartarum, 25 Edw. I. 
340. Ixxiv. 

— de tallagio non concedendo. 343. 

3 articuli ſuper cartas, 28 Edw. I, 
347. Ixxvii. | 

— - - 1 Ric. II. c. 6. 217, 

— - 15 Ric. II. e. 12. 232. 

— ——— 16 Ric. II. c. 2. 232. 

. 16 Ric. II. c. 5 232. 

- - - - - 7 Hen. NV. c. 16. 206. 

— =- - 8 Hen. VI. c. 7. 206. 224. 

5 = 6 & - 10 Hen VI. c. 2. 206. 224. 

—— - 33 Hen. VI. c.13. 345. 

— 32 Hen. VIII. c. 38. 164. 

—— == 3 Car I. Petition of right. 344. 

— 12 Car. II. c. 24. 236. 

— 16 & 17 Car. II. c. 1. 210. 

- - - - 22 & 23 Car. II. c. 10. 176. 

— - - 4&5 W. & M. c. 24. 226. 

— - - 10 Ann. c. 19. 275. 

——— 10 Ann. c. 23. 210. 

3 12 Ann. ſt. 2. c. 9. 276. 

"> 18 Geo. II. c. 18. 207. 

- - - - - 31 Geo. Il. c. 14. 238. 

. 32 Geo. II. c. 10. 276. 

Stephen, king of England, his charters, 287. 

Subſidies, eceleſiaſtical. 210. 

Subtraction. 89. 

Succeſſions, to what degree allowed. 152. 

Suffrage, who intitled to. 203. 

Summary convictions. 120. 

Surrender of copyholds. 218. 230. 


K + 


Tallagio non concedendo, ſtatute de. 343» 

Ten/eriae. 304. 305. 

Tenures, antient. 42. 

- - - -, modern. 43. 

Teſtimonial of the biſhops to king John's 
great charter. 301. xi XX11. 

Tewkſbury, ſtatute of. 18 Hen. III. 334. 

Things perſonal. 65. 

- - real. 39. 

Title to things real or perſonal, by admi- 
niſtration. 72. 8 

— - - @ by alienation. 57. 

> © <a> + - bankruptcy. 71, 

2 2 - contract. 70. 

8 - cuſtom. 68. 


Title 


W 
Title to things real or perſonal, by deſcent. Villenage, privileged, 207. 208. 213. 


m:: EY +> - 6», ww proof of. 163. 
—— 2 15 eſcheat. 55. - - - - - pure. 208, 211. 
— — 2 forfeiture. 56. 67. - - - - - tenure in. 208. 
—— - gift or grant. 70. Viner's benefaction. 6. 
3 - judgment. 69. Viſitors, their conduct. 134. 135. 
—— 2 - marriage. 69. 
3 - Occupancy. 55. 67. 
———— - - c - prerogative. 67. W. 
— —U— - e - preſcription. 56. 
. - purchaſe. 55. | Wages of knights of the ſhire. 233. 
3 - ſucceſſion. 69. Warehouſekeeper of the preſs, 249, 
5 - teſtament. 72. Waſte. 88. 
Trade, offences againſt, 112. Weregild. 163. 
Treſpaſs. 87. Will of the lord, when omitted in copy - 
Trial. 95.125. holds. 219. 


Wincheſter college. 181, 
Wincheſter, ſtatute of, 13 Edw. I. 348. 


V. Worceſter, articles of, Ixxi. 8 

| Wrongs, private. 74. $ 
Villan-ſocage. 207, 208. 213. * - - -, public, 101. 74 
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ARON. 170. 

Abboteſbury, abbot of. liv. Ixi. 
Abendon, or Abingdon, abbot of, 351: 
_ liv. Ixi. 

Abendon, Stephen de. 350, 
Abiram. 170. 

Abr', R. biſhop of. 288. 
Abtil-pharagius. 260. 
Achan. 170. 

Adam. 148. 171. 197. 
Akemere. 351. 
Akemerebrok. 351. 
Akemerewelle. 351. 
Abb', W. de. 288. 
Albam', W. de. 288. 

Albemarle, Aubemarle, or Aubermale, 
William earl of, 301. xxvi. liv. 1x1. 
Albiniaco,or Aubenie, Philip de. xii. xxvii. 
——˖ cc „ William de, 301. 

liv. Ixi. 
Aldrich. 266. 
Alexander II, king of Scotland. 301. 311. 
viii. xx. 
Alexander III, pope. 333. 335. 
Alleſtree, doctor. 265. 
All Souls college. 139. 183. 192. 269. 
Almain, king of, his ſon Henry. Ixix. 
Anagnia. 307. 
Andrews. 257. 
Anjou. 337. xi. xxvi. xxxv. xliv. Ivi. Ixili. 
Anne, queen conſort of James I. 188. 
Anſtis, garter king at arms. 192. 


Appleby. 328. 347. 


Aquitain. 288. 339. 342. xi. xxvi. xxxv. 


xliv. lvi. Ixiii. Ixix. Ixxiv. Ixxix. 
Argentein, Richard de. liv. 1xii. 
Arlington, earl of. 249. 

Arundel, earl of, William. xii, Richard de 

Fitzalan. lv. Ixii. 

Arundel and Surry, earl of. 183. 
Aſhurſt. 257. 

Aſtcote, Robert de. 350. 
Atyes, Gerard de, viii. xix, 


Avenlich. xxxi. 


B. 


Baalun', John de. liv, Ixii. 

Bacon, lord. iv. 

Baliol college. 269. 

Bancroft, archbiſhop of Canterbury. 189. 
Bangor, Cadwgan, biſhop of. 313. xxvi, 
Banſtakebrok Netherende, 350. 
Bantereſhale. 74:7. 

Bardolf, Hugh de. lv. Ixii. 

Barton, Hugh de. 350. 

Baſingeburn, John de. 296. 

Baſkerville. 262. 

Baſkeit. 246. 252. 257. 261. 

Baſſet, Alan. x11. xxvii. 

„ Gilbert. Ixiv. 

- - -, Thomas. xii. 


Baſtardeſcroſt. 350. 


Bath, 


" 
if 


I N 


Bath, W. biſhop of. Ixvi. 

Bath and Glaſtonbury, Joſcelin biſhop of. 
302. 305. xi xii. xxvi. liv. Ixi. Ixiil. 
Bath and Welles, William biſhop of. 342. 

Battel abbey. 326. 

Battel, abbot of. liv. 1xi. 

- Baylie, doctor. 25 4. 263. 

Beauchamp, Walter de. xxvii, liv. Iv. Ii. 
Ix11, 

Beauchamp, earl of Warwick, William de. 
342. Guy de. lv. Ixii. 

Beaver, Herbert. 250. 

Beckele. 350. 

Beckelehach. zbid, 

Beckeleſtile. 779. 

Bedtard. 179. 295. 

Bedfordſhire. 339. 349. 

Bellinger. 257. 

Belloc', S. de. 288, 

Bernard, William. 350. 

Bernwell, prior of. 229, 230. 

Bertheict, Thomas. 344. 

Berwick. 17. 

Beſaleel. 170. 

Bicheweyeſende. 350. 

Big', H. 288. 

Bigot, Hugh. 302. 

Bigot, Roger. 287. 

Bigot, Bigod, Bygot, or Bygod, earl of 
Norfolk and Suffolk, Roger. 301. xxiv. 
H. le. liv. Ixi. Roger. 338. 342. 343. 
Iv. Ixii. Ixv. Ixvii. 

Biyondebrok. 350. 

Blackſtone, doctor. 269. 

Bland, doctor. 3 26. 329. 

Bodleian library. 315. 331. 351. | 

Bohun, Humfrey de, earl of Hereford and 
Eſſex. 338. 342. 343. 344. lv. Ixii. Ixiv. 
Ixv. Ixvii. 

Bold, Norton. 247. 249. ; 

Bolon', Bon', or Bonon'. vii. xviil, xxxii. 
xlii. 11, 

Boniface VIII, pope. 346. 

Bova, Hugh de. 305. 306. 

Bowlby. 310. 326. 

Boys, Robert de. 301. 

Brabazon, Roger de. 348, 350. 

Brackley. 293. 

Bracton. 4. | 

Braddenebrigg'. 350. 

Brahus, or Breus, Reginald de, liv, Ixi. 

Breante, Falkeſius de, xxvii. 

Brech', le. 350. 

Brecheburne, le. 154. 

Breckeſburn, ibid. 
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Bretagne, count of. 315. 

Breus, William de. lv. Ixil. 

Bridle, J. 269. 

Brigwerr', Bigwerr', Briwerr, or de Bruera, 
William. 296. xxvii. liv. Ixi. 

Briſtol, 308, 309. xxxiv. 

Britiſh Muſeum. 297. 298. 299. 301. 303s 
316. 319. 341. 

Britton. 4. 

Bromley, lord keeper, 182, 183, 

Brook, 4. 

Broun, Nicholas. 350. 

1 de. ibid. 
uckinghamſhire, . . 

Buh', V. de. 288. * 

Burgh, Hubert de. 323. 324. Xii. xxvi. 
liv, Ixi. 

Burn, doctor. 328. 

Burnet, Gilbert, biſhop of Saliſbury, 297, 

- =- - -, fir Thomas, 297, 

Butler. 165. 

Bylſet, John. Ixiv. 


C. 


Cambridge. 252. 273, 274. 

public library. 318, 

Cambridgeſhire, - 349. 

Canc', R. 288. 

CancelP, Andrew de. viii, xix. 

- = - yo de. ibid, 

- - - -, Peter de. ibid. 

Canterbury, 292. liv, 1xi. 

---- -- , archbiſhop of, 325, 326. 336. 
Ixxv. William. 287,288. Stephen Lang- 
ton. 284. 292. 293. 302. 305. 306. 323. 
326. xi. xil. xx. xxii. xxiv. liv. Simon, 
319. E. Ixiii. Boniface. 326. Ixv. Ixvii. 
Peckham. 337. Winchelley. 339. R. lv. 
Ixii. Stratford. 154. Henry Chichele. 
139. 185. 197. Bancroft, 189. William 
Laud. 183. 245. 25 2.25 3. 259. 207. 297. 
Gilbert Sheldon. 257. 261. 264. 267. 
William Wake. 186. 

Canterbury, province of. 340. 

Cantilup', William de. 296. xxvii. Ixiv. 

Canute, king of England, 22. 

Carliſle. 345. 

= - - -, biſhop of. 242. A. 288. W. Ixiii. 
8. Ixvi, Charles Lyttelton. 328, 

Carr. 179. 


Carter. 176. 
32 doctor. 266. 


Caune, Richard de. 350. 
Cerne, 


HR TO. 


Cerne, abbot of. liv. Ixi. 

Certes'. 314. 

Certes', abbot of. liv, 1x1, 

Chadelyngton. 350. 

Chalfle 351. 

Charewelle. 351. 

Charles I, king of England. 22. 252. 254. 

Charles II, king of England. 43. 64. 211, 
248. 

Charlett, doctor. 266. 

Cheping-Norton. 350. 

Cheſter, biſhop of. 294. 

- - - -, Conſtable of. 301. J. liv. Ixi. Ixiv. 

- - - -, R. earl of, 288. 

- - - -, Randal earl of. xxvi. 

- - - - and Huntingdon, J. earl of. Ixiv. 

- - - - and Lincoln, R. earl of. liv. Ixi. 

Chichele, Henry, archbiſhop of Canter- 
bury. 139. 185. 197. 

Chicheſter, Richard biſhop of, 305. xxvi, 
liv. Ixi. Ixiv, 

Choke. 174. 

Chriſtchurch in Oxford. 351. 

Cirenceſter, abbot of. liv. Ixi. 


Clare, Gilbert de. 301. 
- - -, G. de, earl of Glouceſter and Hert. 


ford. liv. Ixi. Ixix. 
- - -, Richard earl of. 301. xxiv. 
Clarendon, lord chancellor. 146. 184. 261. 
Clarendon preſs, 242. 267. 270. 
Clarke, Samuel. 247. 
Clement V, pope. 352. 
Clifford, Walter de. xxvii. Ixiv. 
Coggeſhale, abbey of. 290. 
„ » Ralf of. ibid. | 
- - - - - -, Thomas abbot of. 74:9. 
Coke, fir Edward. 5. 252. 326. 344. 353 
Coneybeare, doctor. 266. 
Cooper, biſhop of Wincheſter, 182. 184. 
Corbet, Peter. lv. Ixii. 
Corpus Chriſti college, Cambridge. 319. 
Cornewell, Richard de. 350. 
Cornwall. 151. 218. 332. 349. 
- - - - -, earl of, 331. Edmund. 342. 
- - - - and Poictou, R. earl of. Ixiv. 
Ixv, 


Cotton library. 287. 290. 299. 332. 337. 
Cotton, fir Robert, 298. 


Coventry, William biſhop of. 302. 305. 


xi. X11, xxvi. 

Coventry and Lichfield, biſhop of, A. Ixiii. 
Walter. 342. lv. Ixii. 

Cow-Aliz. 350. 351. 

Cowel, doctor. 5. 

Crawley, 176. 
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Cromwell, Oliver. 310. 

- - - - -, Richard. tb!g. 

Cumberland, 348. 

Curtenai, Robert de. xxvii. 

Curteney, Hugh de. lv. Ixii. 

Cuſtom-houſe. 277. 

Cygony, Engclard de, viii. xix, Gyo de. 
ibid, 


D. 


Danes. 212. 

Dathan. 170. 

Delaval, Robert. 301. 

Derby, William de Ferrars earl of. xxvi. 
liv. Ixi. 

Derbyſhire. 349. 
erham. 295. 

Deſpenſer, Hugh le. 338. ly. Ixii. 

Devonſhire. 349. 

D'ewes, ſir Symonds. 287. 

Dichende. 350. 

Dickens, doctor. 3 10. 326. 

Dobſon, doctor. 266. 

Domeſday book. 217. 

Dounhalle, Adam de. 350. 

Dorſetſhire. 323. 349. 

Dover. 306. 

Dublin. 313. xxvi. xxix. 

- - - -, archbiſhop of. 313. Henry. 302. 
305. xi. xii. xxit. L. 336. 

Dudeweyeſende. 350. 

Durham. 310. 313. 326. 329, 330. 347. 
xliv. lvi. | 

Durham, biſhop of, Richard de Mariſco. 
319, 320, Ixiii. W. Ixvi. A. lv. Ixii. 


E. 


Ebr', biſhop of, A. 288. 

Edenebrok. 350. 

Edward the confeſſor, king of England, 
217. 285. 286. 287. 289, Ixvi. 

Edward IJ, king of England. 214.215. 229. 
230. 283. 284. 301. 325. 328. 337.338, 
339. 342. 344. 345+ 346. 347. 348. 350. 
35 2. xliv. Ivi. Ixxiv. Ixxvii. Ixxix. 

Edward IV, king of England. 221. 344. 

Edward, prince, ſon of Henry III. 337. 

— — + fon of Edward I. 339. 
340. 342. lv. Ixil. Ixix. Ixx. 

Egbert, king of England. 22. 

Egypt. 170. 

Eldendon. 350. 

8 Ellesfeld 


* 


1 


Ellesfeld or Elſefeld. 350. 351. 

o- - 0 2 @ © 2 5 John de. ibid. 

Ely, biſhop of. J. liv. Ixi. H. Ixiii. Ixvi, 
William. 342. R. lv. Ixii. 

Emanuel college. 319. 

Engayne, John. Iv. Ixii. 

Enſegrovemere. 350. 

Eſpicer, Henry le. 74d. 

Eſſex. 349. 

- - -, W. de Mandeville earl of. liv, 1x1. 

- - - and Glouceſter, Geoffrey earl of. 
301. xxiv. 

- - „ Hereford and, Humfrey de Bohun 


earl of. 338. 342. 343.344. lv. Ixii. lxiv. 
Ixv. Ixvii. 


Eton college. 184. 

Eveſham, abbot of. liv, 1x1. 

Exciſe office. 276. 

Exeter. 328, | 

»- - = -, biſhop of, S. xxvi. W. liv. Ixi. 
Ixiii. R. Ixvi. Th. lv. Ixii. 

Extraneus, Johannes. xxvii. 

Eymericus, maſter of the temple. xii. 

Eyneſham, abbot of. 351. 


F. 


Farnwellebrok. 3 50. 

Fell, John, biſhop of Oxford. 257. 258. 
263. 264. 265. 266. 267. 

Ferr', R. de. 288. 

Ferrars, William de. 1xiv. 


- - - - + - - - - -, earl of Derby. xxvi. 


liv. IxXi. 

Ferrars, William earl of. Ixiv. 

Ferrers, John de. 340. 342. 343» 

Finch, fir Henry. 5. 

Fiſc', R. de. 288. 

Fitzalan, John. liv. Ixi. 

» - - -, Richard de, earl of Arundel. ly, 
Ixii. 

Fitzcount, B. 288. 

Fitzgerold, M. 336. 

- - © - Warren. ii. 

Fitzguy, John, 350. | 

Fitzherbert, fir Anthony. 4. 

> + - + - +, Matthew. xii, xxvil. liv, Ixi. 
———œËU „Peter. Xii. liv, Ixi. 

Fitzhugh, John. xii. 

Fitzjohn, P. 288. | : 

Fitzrobert, John. 301. xxiv. 

Fitzroy, Richard. 296. 


Fitzwalter, Robert, 290. 295. 301. XXIV, 
liv, Ixi. 
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Flanders, 338. 339. 340. 341. 343. 3447 

Fleta. 4. | 

Fletcher, doctor. 313. 

Forſthull. 350. 38 1. 

France. 175. 299. 308. 325. 

1 king of, Philip II. 308, Philip IV. 
340. 

- - - -, Louis prince of, 299. 308. 314. 

15. 320. 

Fraſer's MSS. 316. 

French. 287. 288. 315. 339. 

Furney, Richard. 316. 331. 351. 

Furnivall, Thomas de. lv. 1xi1, 


G. 
Galwey, Alan de, conſtable of Scotland. 


X11, 
Gaſcogne. 332. 
Gaſtrell. 165. 
Gaye, Gilbert de. 350. 
Geddis. 297. 
Genoa. 277. 
dingy ibid. 
hent, 341. 342. 343. Ixxvi. 
Gibſon, biltiop of — 261. 
Giffard, Walter, 287. 
Gill. 257. 
Glanvil. 4. 


Glaſtonbury, Bath and, Joſcelin biſhop of. 
302. 305. xi. xiv. xxvi. liv, Ixi. Ixiii. 

Gloec', M. 288. 

Glouceſter. 308. 309. 313. 

- - - - -, abbey of. 316. 

- - - - -, R. earl of. 288. 

- - - .. -, Eſſex and, Geoffrey earl oſ. 
301. xxiv. 

- - - and Hertford, G. de Clare, 
earl of, liv. Ixi. Ixix. Ralf de Mont- 

322 earl of. lv. Ixii. f 
ouceſterſhire. 258. 349. 

Goſling. 257. * 

Goths. 163. 

Gregory IX, pope. 331. 

Greſl', Robert. liv. Ixi. 

Grey, Henry de. lv. Ixii. 

- - -, Reginald de. ibid. 

Griffith. 179. 

Groveſhend. 350. 

Gualo, cardinal. 308, 309. 310. 312. 319. 
323. 329. Xxvi. XXXiV. xxXV. X11. 


_ Guernſey. 17. 


Guildhall, London. 318, 
Gundulf, biſhop. 287. 
H. nephew 


H. 


H. nephew to king Stephen. 288. 
Haddon, John de. 350. 
HFalenghtonhach. 74:9. 
Hale, fir Matthew. 5. 
Hales-Owen. 328. 
Hall, Henry. 255. 
Hammond. 179. 
Hampden. 344. 345: 
Hampſhire, 295. 306. 349- 
Hangereſende. 350. 
Harecurt, William de. 296. 
Harengod or Haringot, Stephen, 296.304. 
Harleian library. 337. 
88. 319. 
Haſtinges, John de. lv. Ixii. 
Hatton, lord chancellor. 182. 
Hearne, Thomas, 249. 
Heath. 262. 
Hedingdon. 350. 
Helmeſleye, William le Ros de. ly. IxIi. 
Hengham, Ralf de. 350. 
Henry, earl, T | 
Henry I, king of England, 284. 285. 286. 
287. 288. 289. 293. 
Henry II, king of England. 212. 288. 


311. 317. 324. 333.334 351. XIX, xx. 
xxxix. xlii, xlili. xlviii. lii, liii. lvii, 
Iviit, Ix. | 0 

Henry III, king of England. 208. 283. 
284. 290. 301. 392. 303. 308. 309. 310. 
311. 312. 313. 314. 315. 318. 320. 322. 
323.324.325. 327+ 328. 330. 331.332. 
3331 334: 330: 337: 338: 341, ff x01: 
xxxv. xliv. lvi. Ixiii. Ixv. IXvii. Ixix. 
Ixxiii. Ixxiv. Ixxvii. Ixxix. 

Henry VI, king of England. 139. 207. 
216. 222. 224. 225. 234. 235 

Henry VIII, king of England. 4. 64. 230. 

Henry, prince of Wales, ſon oi James I. 
189. 

8 ſon of the king of Almain. Ixix. 

Herald's office. 290. 

Hereford, biſhop of, R. 288. H. liv. Ixi. 

R. Ixiii. P. Ixvi. | 

Hereford, Henry earl of. 301. xxiv, liv. 
Ix1, | 

Hereford and Eſſex, Humfrey, de Bohun 
earl of. 338. 342. 343+ 344+ lv. 1x11, Ixiv. 
Ixv. Ixvii. | 

Herefordſhire. 349, 

Herodotus, 278, 
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Hertferd, Glouceſter and, G. de Clare 
earl of. liv, Ixi. Ixix. Ralf de Mont; 
hermer earl of. lv. Iii. 

Hertfordſhire. 349. 

Heſel, Walter. 350. 

Hide, abbot of. liy. Ixi. 

— - -, John de la, 350. 

- - -, Ralf de la. ibid. 

Hok'. 351. 

Hole. 179. 

Holland. 277. 278. 

Holt, lord chief juſtice, 226, 

Honorius III, pope. 324. 

Honyngton, William de. 350. 

Hore, Bernard. 247. 

Hornle. 351. 

Horſpathe. 114. | . 

Huntercumbe, Walter de. lv. Ixii. 

Huntingdon, Cheſter and, J. earl of, Ixiv. 

Huntingdonſhire. 235. 349. 

Huntingfeld, William de, 301. 

Hyde, doctor. 262. 278, 


; 


Jacob. 170, 

James I, king of England. 22. 188. 189. 

James II, king of England. 22. 

Jenkins, fir Leoline. 257. 264. 

Jenner, doctor. 269. 

Jeſus college, Oxford. 269. 

Jews. 311. 314. 318. vil. xiv. xxxiii. 

Inge, William. 350, 

Inner temple library. 319. 

Innocent II, pope. 287. 

Innocent III, pope. 290. 306. xii. 

Innocent IV, pope. 337. 

Inſula, Brian de. liv. Ixi. 

John, king of England. 205. 283. 284. 
285. 287. 288, 289. 290. 291. 294. 297. 
298. 302. 303. 304. 305. 306. 307. 308, 
309. 310. 311. 312. 314. 319. 320. 322. 
324+ 325- 327.329.330. 334+ 338. 352. 
xi. xxiv. xxxili. xliii. Ivii. 

Jones. 179. | 

Ireland. 17. 308. 309. 312.313. 336. 3396 
342. Xl. XXVi, Xxxvii. xxxi. XXXll, XXXVs 
xliv. Ivi. 1x11, Ixxiv. Ixxix. 

Iſrael. 169. | 

Iſted. 257. 

Junius. 246. 

Juſtinian. 5. 


*M 2 K. Kennicott, 


$ = 


k. 

3 doctor. 262, 

ent. 151. 349. 
- - -, H. earl of. Ixiv. 
Kingeſok'. 350. 
Kingeſwodebrok'. 1814. 
Kingſton. 314. 
Korah. 170. 


L. 


Lacock. 326. 327. 

Lacey, J. de. 288. 

Lacy, Henry de, earl of Lincoln. lv. Ixii. 

Laffidell, George de. 336. | 

Lambeth. 296. 297. 314. 325. 

Lamech. 314. 

Lameth. 34:4. 

Lancaſhire, 349. 

Lancafter, vii. xvii. zxxi. xhi. li. 

- - - - - „ duchy of. 78. 99. 

> - - - - „ Thomas earl of. Iv. Ixii. 

© - 0 - „William de. Ixiv. 

Landaff, biſhop of, H. xxvi. J. IV. IXII. 

Langbane, Gerard. 249. 

Langton, Stephen, archbiſhop of Canter- 
bury. 284. 292. 293. 302. 305. 306. 323. 

326. xi. xii. xx. xzii. xxiv. liv. 

Lanvalay, or Lanvaler, William de. 301. 
302. xxiv. ; 

Laſcy, Walter de. xxvii. 

Latimer, William le. lv. Ixii. | 

Latin fathers. 171. 

Laud, William, archbiſhop of Canterbury. 
183. 245- 252. 253. 259. 267. 297. 

Lechlade. 258. 

Lee, colonel. 297. 

Leiceſter. 323. 

- - „ Simon Montfort earl of. 337. 
338. Ixix. 

Leiceſterſhire, 349. 

Leigh, dactor. 269. 

Lettou. 344. 

Levin, John. 229. 230. 

Kevites. 170. 

Eewelin, prince of Wales. 301.3 1 l. viii. xx. 

Leyburne, William de. lv. Ixii. 

Lichfield. 348. 

Lichfield, Coventry and, biſhop of, A. 
iii. Walter. 342. lv, Ixii. 

Lillingeſton. 350. 

Linc', Odo Mart'. 288. 


E X. 


Lincoln. 229. 303. 349. 351. lxxx. 

- - - =, biſhop of, A. 288. Hugh. 302. 
305. xi. xii, liv, Ixi. R. Ixili. Ixvi. J. 
Iv. Ixii. | | 

- - - -, earl of, J. xiv, Henry de Lacy. 
Iv. Ixii. 

33 hs Cheſter and, R. earl of, liv. lxi. 

Lincolnſhire, 293. 310. 349. 

Liſle, Brian de. liv? Ixi. 4 

Litchfield, Leonard. 255. 

London. 16. 78. 244. 251. 252. 254. 256. 
278.279. 287. 291. 295. 300. 302. 303. 
314. 315. 318. 319. 320. 328. 330. 337. 
340. 343. 346. 347+ 351. vi. xiv. xvii. 
XXIV. xxv. xxix. XXX1, XXXV, XXXViii. xl. 
xlvii. I. Ixix. | 

London, biſhop of. 294. M. 287. Wit- 
liam. 302. 305. 319. 323. Xi: Iii. XXXV. 
E. liv. Ixi. F. Ixvi. Richard. 342. lv. 
Ixii. Ixiii. William Laud. 352. Ed- 
mund Gibſon. 266. 

London, mayor of. 301. 

Longerudyngeſende. 350. 

Louis, prince of France. 299. 308. 314. 
315. 320. 

Lowndes, Charles. 246. 

Lownes. 257. 

Luci, Richard de. 288. 

Lungeſp', William. lxive 

Lungeſpee, William, earl of Saliſbury, 
296, 327. xii. liv, bi. | 

Lye. 246. 

Lynhale. 350, 

Lyon, doctor. 313. 

Lyttelton, lord. 328. 330. 

— » biſhop of Carlifle, 328. 


M, 


Machlinia. 344. 

Magdalen college, Oxford. 269. 

Mala Lacu, Peter de. liv. 1x1, 

Malela, Johannes. 260. 

Malet, William. 301. 

Malmeſbury, abbot of. liv. Ixi. 

Malo Leone, Savaricus de. 296. xxvii. 

Man, iſle of. 17. 

Mandeville, W. de, earl of Eſſex. liv. Ixi. 

Manners. 174. | 

Mar', John. 322. 

Mareſcall, or Mariſcall, earl of Pembroke, 
William. 293. 295. 308. 310. 312. 315. 
318. 319. 323. xi. XXxvi. XXXIV. XXXVs 


xliii. G. Ixiv. 
Mareſcall, 
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Mareſcall, or Mariſcall, William the younger. 
301. xxiv. 

Mariſc', G. de. 308. 

Mariſcall, John. xii. xxvii. 

Mariſco,Richardde, biſhop of Durham, 320. 

Mark, Philip. viii. xix. 

Marleberge. 338. Ixxiii. 

Marſhall, doctor. 265. 

Mart', Odo, Linc*. 288. 

Mart', William. 1314. 

Martel, William. 287. 

Marteny, or Martiny, Geoffrey de, 296. 
viii. xix. 

Martiny, Matthew de, viii. 

Maſon, doctor. 319. 

Mather, doctor. 266. 

Matilda, empreſs. 321. 

Mauclere, W. 292. 

Mauduit, William. liv. Ixii. Ixiv. 

Medewaye. v. xvii. xxxi. xl. I. 

Meredich, le. 350. 

Merehegg'. 351. 

Merethorn. 350. 

Mereweye. 351. 

Merton. 296. 315. 320. 333. 334. 336. 

Merton college. 247- 

Middleſex. 349. Ixix. 

Middleton, abbot of. liv. Ixi. 

- Mintenhale. 350. 

Mitchell, David. 297. 

Mobray, William de. 301. xxiv. 

Mombezon, or Mumbezon, Roger de. 301. 
xxiv. 

Monemute, or Munemute, John de. xxvii. 
liv. Ixi. Ixiv. 

Monfort, Rodbert de. 287. 

Monte alto, Robert de. lv. Ixii. 

Montfort, Simon de. Ixiv. 

CES , Earl of Leiceſter. 337. 
338. Ixix. 

Monthermer, Ralf de, ear} of Glouceſter 
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